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Letter of Transmittal

To His Excellencv
Honorable Clarence W Aeadows

Governor of West Virginia

Sir:

In conformitv with the requirements of section twenty-five
of the Court of Claims law. approved March sixth. one thou-
sand nine hundred fortv-cne. and an order of the State Court
of Claims entered of record en September twenrv-third one thou-
sand nine hundred forrv-six. I have the heonor 1o transmat here-
with the report of the State Court of Claims for the period
from December first. one theusand mine hundred fortv-four to

November thirticth. one thousand mine hundred fortv-six
Respecttully submurted.

JOHN D ALDERSON.

(\Ix‘r}:




Vi TERMS OF COURT

TERMS OF COURT

Four regular terms of court are provided for annually—the

second Monday of January, April, July and October.
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STATE COURT OF CLAIMS LAW

Passed March 6, 1941; amended March 8, 1945.

CHAPTER 14, CODE.

Article 2. Claims Against the State.
Section

1. Purpose.
1320nitions.

3. Proceedings against state officers.

4. Court of claims.

5. Court clerk.

6. Terms of court.

7. Meeting place of court.

8. Compensation of members.

9. QOath of office.

10. Qualifications of judges.

11. Attorney general to represent state.
12. General powers of the court.

13. The jurisdiction of the court.

14. Claims excluded.

15. Rules of practice and procedure.
16. Regular procedure.

17. Shortened procedure.

18. Advisory determination procedure.
19. Claims under existing appropriations.
20. Claims under special appropriations.
21. Limitations of time.
22. Compulsory process.
23. Inaclusion of awards in budget.
24. Records to be preserved.
25. Repotts of the court.
26. Fraudulent claims.
27. Repealer.
28. Provisions severable.

Section 1. Purpose.—The purpose of this article is to provide
a simple and expeditious method for the consideration of
claims against the state that because of the provisions of section
thirty-five, article six of the constitution of the state, and of
statutory restrictions, inhibitions or limitations, cannot be de-
termined in a court of law or equity; and to provide for pro-
ceedings in which the state has a special interest.
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Sec. 2. Definitions.—For the purpose of this article ‘“‘Court”
means the state court of claims established by section four of
this article.

“Claim” means a claim authorized to be heard by the court
in accordance with this article.

“Approved claim” means a claim found by the court to be
one that should be paid under the provisions of this article.

“Award’" means the amount recommended by the court to
be paid in satisfaction of an approved claim.

“Clerk’”’ means the clerk of the court of claims.

“State agency’’ means a state department, board, commis-
sion, institution, or other administrative agency of the state
government: Provided, however, That a ‘‘state agency’ shall
not be considered to include county courts, county boards of
education, municipalities, or any other political or local sub-
division of the state regardless of any s'ate aid that might be
provided.

Sec. 3. Proceedings Against State Officers—The following
proceedings shall be brought and prosecuted only in the cireuit
court of Kanawha county:

I. Any suit in which the governor, any other state officer,
or a state agency is made a party defendant. except as garnishee
or suggestee.

2. Any suit attempting to enjoin or otherwise suspend or
affect a judgment or decree on behalf of the state obtained in
any circuit court.

This section shall apply only to such proceedings as are not
prohibited by the constitutional immunity of the state from
suit under section thirty-five, article six of the constitution of
the state.

Sec. 4. Court of Claims.—There is hereby created a “'State
Court of Claims™ which shall be a special instrumentality of
the Legislature for the purpose of considering claims against




STATE COURT OF CLAIMS LAW IX

the state. which because of the provisions of section thirty-five,
article six of the constitution of the state, and of statutory re-
strictions, inhibitons or Imitations, cannot be heard in a court
of law or equity, and recommending the disposition thereof to
the Legslature. The court shall not be invested with or exer-
cise the judicial power of the state in the sense of article eight of
the constitution of the state. A determination made by the court
shall not be subjected to appeal to or review by a court of law
or equity created by or pursuant to article eight of the consti-
tution.

The court shall consist of three judges who shall be appointed
by the governor with the advice and consent of the senate.
The terms of judges shall be six years, except that the first
membership of the court shall be appointed as follows: One
judge for two years; one judge for four years, and one judge
for six years. As these appointments expire. all appointments
shall be for six-year terms. Not more than two of the judges
shall be members of the same political party. An appointment
to fill a vacancy shall be for the unexpired term. The court
shall each year elect one of its members as presiding judge.

The governor shall appoint three persons as alternate judges.
Whenever a regular judge is unable to serve or is disqualified,
the governor shall designate an alternate judge to serve in the
place and stead of the regular judge. Alternate judges shall be
appointed for six-year terms except that the first alternates
appointed shall be designated to serve for two, four, and six-year
terms as in the case of regular judges. Not more than two
alternate judges shall belong to the same political party. The
provisions of sections eight to ten, inclusive, of this article with
respect to judges shall apply with equal effect to alternates.

Sec. 5. Court Clerk.—The court shall have authority to
appoint a clerk, and shall fix his salary at not to exceed the
sum of three thousand six hundred dollars per annum to be
paid out of the regular appropriation for the court. The clerk
shall have custody of all records and proceedings of the court,
shall attend meetings and hearings of the court, shall administer




X STATE COURT OF CLAIMS LAW

oaths and affirmations and shall issue all official summonses,
orders, statements and awards.

Sec. 6. Terms of Court.—The court shall hold at least four
regular terms each year. on the second Monday in January,
April, July and October. If, however, one week prior to the
date of a regular term, no claims are ready for hearing or con-
sideration, the clerk, with the approval of the presiding judge,
shall notify the members that the court will not be convened.
So far as possible, the court shall not adjourn a regular term
until all claims then upon its docket and ready for hearing or
other consideration have been disposed of.

Special terms or meetings may be called by the clerk at the
request of the presiding judge whenever the number of claims
awaiting consideration. or any other pressing matter of official
business, makes such a term advisable.

Sec. 7. Meeting Place of the Court.—The regular meeting
place of the court shall be at the state capitol, and the board of
public works shall provide adequate quarters therefor. When
deemed advisable, in order to facilitate the full hearing of
claims arising elsewhere in the state, the court may convene at
any county seat.

Sec. 8. Compensation of Members.—FEach judge of the
court shall receive twenty dollars for each day actually served,
and actual expenses incurred in the performance of his duties.
Requisition for traveling expenses shall be accompanied by a
sworn and itemized statemen’. which shall be filed with the
auditor and preserved as a public record. For the purposes of
this section, days served shall include time spent in the hearing
of claims. in the consideration of the record, and in the prepara-
‘ion of opinions. In no case, however, shall a judge receive
compensation for more than one hundred fifty days’ service in
any fiscal year.

Sec. 9. Oath of Office.—A judge shall, before entering upen
the duties of his office. take and subscribe to the oath prescribed
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by article four, section five of the constitution of the state. The
oath shall be filed with the clerk.

Sec. 10. Qualifications of Judges.—A judge shail not be a
state officer or a state employee except in his capacity as a mem-
ber of the court. A member shall receive no other compensation
from the state.

A judge shall not hear or participate in the consideration of
a claim in which he is personally interested. Whenever a mem-
ber is thus disqualified, the clerk shall notify the governor. and
thereupon the governor shall assign an alternate to act during
such disqualification. Whenever a judge is unable to attend and
serve for any reason. the governor shall, when so notified by the
clerk. assign an alternate to act in the absence of the regular
judge.

Sec. 11. Arrorney General to Represent State.—The attorney
general shall represent the interests of the state in all claims
coming before the court.

Sec. 12. General Powers of the Court.—The court shall,
in accordance with this article, consider claims which, but for
the constitutional immunity of the state from suit, or of some
statuory resrictions, inhibitions or limitations, could be main-
tained in the regular courts of the state. But no liability shall
be imposed upon the state or any of its agencies by a determina-
tion of the court of claims approving a claim and recommending
an award, unless the Legislature has previously made an appro-
priation for the payment of a claim subject only to the determi-
nation of the court. The court shall consider claims in accord-
ance with sections sixteen to twenty, inclusive, of this article.

Except as is otherwise provided in this article, a claim shall
be instituted by the filing of notice with the clerk. Each claim
shall be considered by three judges. If. after con:ideration, the
court finds that a claim is just and proper, it shall so determine
and shall file with the clerk a brief statement of its reasons. If
the determination of the court is not unanimous, the reasons
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of the dissenting judge shall be separately stated. A claim so
filed shall be an approved claim. The court shall also determine
the amount that should be paid to the claimant, and shall
itemize this amount as an award, with the reasons therefor,
in its statement filed with the clerk. In determining the
amount of a claim, interest shall not be allowed unless the
claim is based upon a contract which specifically provides for
the payment of interest.

Sec. 13. The Jurisdiction of the Court.—The jurisdiction
of the court, except for the claims excluded by section fourteen,
shall extend to the following matters:

1. Claims and demands, liquidated and unliquidated, ex
contractu and ex delicto, against the state or any of its agencies
which the state as a sovereign commonwealth should in equity
and good conscience discharge and pay.

2. Claims and demands, liquidated and unliquidated, ex
contractu and ex delicto, which may be asserted in the nature of
set-off or counter claim on the part of the state or any of its
agencies. '

3. The legal or equitable status, or both, of any claim re-
ferred to the court by the head of a state agency for an advisory
determination.

Sec. 14. Claims Excluded.—The jurisdiction of the court
shall not extend to any claim:

I. For loss, damage. or destruction of property or for in-
jury or death incurred by a membecr of the militia or national
guard when in the service of the state.

2. For injury to or death of an inmate of a state penal
institution.

3. Arising out of the care or treatment of a person in a
state institution.

4. For a disability or death benefit under chapter twenty-
three of this code.
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5. For unemployment compensation under chapter twenty-
one-a of this code.

6. For relief or public assistance under chapter nine of this
code.

7. With respect to which a proceeding may be maintained
by or on behalf of the claimant in the courts of the state.

Sec. 15. Rules of Practice and Procedure—The court shall
adopt and may from time to time amend rules of procedure, in
accordance with the provisions of this article, governing proceed-
ings before the court. Rules shall be designed to assure a
simple. expeditious and inexpensive consideration of claims.

The court shall also adopt and may from time to time amend
rules pertaining to persons appearing as representatives of claim-
ants. Rules shall permit a claimant to appear in his own behalf;
or to present his claim through a qualified representative. A
representative shall be a person who, as further defined by the
rules of the court, is competent to present and protect the inter-
ests of the claimant.

Under its rules, the court shall not be bound by the usual
common law or statutory rules of evidence. The court may
accept and weigh in accordance with its evidential value any
information that will assist the court in determining the factual
basis of the claim.

Sec. 16. Regular Procedure.—The regular procedure for the
consideration of claims shall be substantially as follows:

1. The claimant shall give notice to the cletk that he desires
to maintain a claim. Notice shall be in writing and shall be
in sufficient detail to identify the claimant, the circumstances
giving rise to the claim. and the state agency concerned. if any.
The claimant shall not otherwise be held to any formal re-
quirement of notice.

2. The clerk shall transmit a copy of the notice to the state
agency concerned. The state agency may deny the claim, or
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may request a postponement of proceedings to permit negoti-
ations with the claimant. If the court finds that a claim is
prima facie within its jurisdiction, it shall order the claim
to be placed upon its regular docket for hearing.

3. During a period of negotiations and pending hearing,
the state agency and the attorney general’s office shall, if pos-
sible, reach an agreement with the claimant regarding the facts
upon which the claim is based so as to avoid the necessity for
the introduction of evidence at the hearing. If the parties are
unable to agree upon the facts, an attempt shall be made to
stipulate the questions of fact in issue.

4. The court shall so conduct the hearing as to disclose all
material facts and issues of liability. Any judge may examine
or cross-examine witnesses. The court may call witnesses or
require evidence not produced by the parties; may stipulate the
questions to be argued by the parties; and may continue the
hearing until some subsequent time to permit a more complete
presentation of the claim.

5. After the close of the hearing the court shall consider
the claim and shall conclude its determination, if possible, within
thirty days.

Sec. 17. Shortened Procedure.—The shortened procedure
authorized by this section shall apply only to a claim possessing
all of the following characteristics:

1. The claim does not arise under an appropriation for the
current fiscal year.

2. The state agency concerned concurs in the claim.

3. The amount claimed does not exceed one thousand dol-
lars.

4. The claim has been approved by the attorney general
as one that. in view of the purposes of this article. should be
paid.



STATE COURT OF CLAIMS LAW XV

The state agency concerned shall prepare the record of the
claim consisting of all papers, stipulations and evidential docu-
ments required by the rules of the court. The record shall be
filed with the clerk. The court shall consider the claim in-
formally upon the record submitted. If the court determines
that the claim should be entered as an approved claim and an
award made, it shall so order and shall file its statement with
the clerk. If the court finds that the record is inadequate, or
that the claim should not be paid, it shall reject the claim.
The rejection of a claim under this section shall not bar its
resubmission under the regular procedure.

Sec. 18. Advisory Determination Procedure—The governot
or the head of a state agency may refer to the court for an
advisory determination the question of the legal or equitable
status, or both, of a claim against the state or one of its agencies.
This procedure shall apply only to such claims as are within
the jurisdiction of the court. The procedure shall be substan-
tially as follows:

1. There shall be filed with the clerk the record of the claim
including a full statement of the facts, the contentions of claim-
ant, and such other materials as the rules of the court may re-
quire. The record shall submit specific questions for the court’s
consideration.

2. The clerk shall examine the record submitted and if he
finds that it is adequate under the rules, he shall place the claim
on a special docket. If he finds the record inadequate, he shall
refer it back to the officer submitting it with the request that
the necessary additions or changes be made.

3. When the claim is reached on the special docket, the
court shall prepare a brief opinion for the information and
guidance of the officer. The claim shall be considered informally
and without hearing. A claimant shall not be entitled to appear
in connection with the consideration of the claim.

4. The opinion shall be filed with the cletk. A copy shall
be transmitted to the officer who referred the claim.
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An advisory determination shall not bar the subsequent con-
sideration of the same claim if properly submitted by, or on
behalf of, the claimant. Such subsequent consideration, if
undertaken, shall be de novo.

Sec. 19. Claims Under Existing Appropriations.—A claim
arising under an appropriation made by the Legislature during
the fiscal year to which the appropriation applies, and falling
within the jurisdiction of the court, may be submitted by:

1. A claimant whose claim has been rejected by the state
agency concerned or by the state auditor.

2. The head of the state agency concerned in order to obtain
a determination of the matters in issue.

3. The state auditor in order to obtain a full hearing and
consideration of the merits.

The regular procedure, so far as applicable, shall govern the
consideration of the claim by the court. If the court finds that
the claimant should be paid, it shall certify the approved claim
and award to the head of the state agency, the state auditor,
and the governor. The governor may thereupon instruct the
auditor to issue his warrant in payment of the award and to
charge the amount thereof to the proper appropriation. The
auditor shall forthwith notify the state agency that the claim
has been paid. Such an expenditure shall not be subject to
further review by the auditor upon any matter determined and
verified by the court.

Sec. 20. Claims Under Special Appropriations.—W henever
the Legislature makes an appropriation for the payment of
claims against the state, then accrued or arising during the en-
suing biennium, determination of claims and the payment
thereof may be made in accordance with this section. But this
section shall apply only if the Legislature in making its appro-
priation specifically so provides.

The claim shall be considered and determined by the regular
or shortened procedure, as the case may be, and the amount
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of the award shall be fixed by the court. The clerk shall certify
each approved claim and award to the governor. The clerk
shall issue his requisition to the auditor who shall issue his
warrant to the treasurer in favor of the claimant. The auditor
shall issue his warrant without further examination or review of
the claim except for the question of a sufficient unexpended
balance in the appropriation.

Sec. 21. Limitations of Time—The court shall not take
jurisdiction over a claim unless the claim is filed within five
years after the claim might have been presented to such court.
If, however, the claimant was for any reason disabled from
maintaining the claim, the jurisdiction of the court shall con-
tinue for two years after the removal of the disability. With
respect to a claim arising prior to the adoption of this article,
the limitation of this section shall run from the effective date
of this article: Provided, however, That no such claim as shall
have arisen prior to the effective date of this article shall be
barred by any limitation of time imposed by any other statutory
provision if the claimant shall prove to the satisfaction of the
court that he has been prevented or restricted from presenting or
prosecuting such claim for good cause, or by any other statutory
restriction or limitation.

Sec. 22. Compulsory Process.—In all hearings and proceed-
ings before the court, the evidence of witnesses and the produc-
tion of documentary evidence may be required. Summons
may be issued by the court for appearance at any designated
place of hearing. In case of disobedience to a summons or other
process, the court may invoke the aid of any circuit court in re-
quiring the evidence and testimony of witnesses, and the pro-
duction of books, papers, and documents. Upon proper show-
ing, the circuit court shall issue an order requiring witnesses to
appear before the court of claims; produce books, papers and
other evidence; and give testimony touching the matter in ques-
tion. A person failing to obey the order may be punished by
the circuit court as for contempt.
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Sec. 23. Inclusion of Awards in Budget—The clerk shall
certify to the director of the budget on or before the twentieth
day of November of each year next preceding the year in which
the Legislature meets in regular session, a list of all awards
recommended by the court to the Legislature for appropriation.
The clerk may certify supplementary lists to the board of public
works to include subsequent awards made by the court. The
board of public works shall include all awards so certified in
its proposed budget bill transmitted to the Legislature.

Sec. 24. Records to Be Preserved.—The record of each claim
considered by the court, including all documents, papers, briefs,
transcripts of testimony and other materials, shall be preserved
by the clerk and shall be made available to the Legislature or any
committee thereof for the re-examination of the claim.

Sec. 25. Reports of the Court.—The clerk shall be offi-
cial reporter of the court. He shall collect and edit the approved
claims, awards and statements, and shall prepare them for pub-
lication and submission to the Legislature in the form of a
biennial report.

Claims and awards shall be separately classified as follows:

1. Approved claims and awards not satisfied but referred to
the Legislature for final consideration and appropriation.

2. Approved claims and awards satisfied by payments out
of regular appropriations for the biennium.

3. Approved claims and awards satisfied by payment out of
a special appropriation made by the Legislature to pay claims
arising during the biennium.

4. Claims rejected by the court with the reasons therefor.

5. Advisory determinations made at the request of the gov-
ernor or the head of a state agency.

The court may include any other information or recommen-
dations pertaining to the performance of its duties.
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The court shall transmit its biennial report to the governor
who shall transmit a copy thereof to the presiding officer of
each house of the Legislature. The biennial reports of the
court shall be published by the clerk as a public document.

Sec. 26. Fraudulent Claims.—A person who knowingly
and wilfully presents or attempts to present a false or fraudu-
lent claim, or a state officer who knowingly and wilfully partici-
pates or assists in the preparation of a false or fraudulent claim,
shall be guilty of a misdemeanor. A person convicted, in a
court of competent jurisdiction. of violation of this section
shall be fined not more than one thousand dollars or imprisoned
for not more than one year, or both, in the discretion of such
court. If the convicted person is a state officer he shall, in addi-
tion, forfeit his office.

Sec. 27. Repealer—Section three, article three, chapter
twelve of the official code, one thousand nine hundred thirty-
one, is hereby repealed. Any other provision of law in conflict
with the provisions of this act is hereby repealed

Sec. 28. Provisions Severable.—If any part of this act is
held unconstitutional, the decision shall not affect any portion
of the act which remains. The remaining portions shall be in
full force and effect as if the portion declared unconstitutional
had never been a part of the act.
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Rules of Practice and

Procedure

OF THE

STATE COURT OF CLAIMS

(Adopted by the Court July 30, 1941, and
Revised July 19, 1945)




XX11 RULES OF PRACTICE AND PROCEDURE
TABLE OF RULES
Rules of Practice and Procedure
RULE PAGE
1. Clerk’s Office, Location, ete. ... . e XXII
2. Clerk, Custodian of Papers, etc...._..__.__.. . XXIN
3. Filing Papers . .. e XX1l1
4. Records and Record Books . . ____ . XXIV
5. Form of Claims, Number of Copies ... XXV
6. Copy of Notice of Claims to Attorney General and State
Agency . o e e o XXV
7. Jurisdiction, Prima Facie ... ... XXv
8. Preparation of Hearing Docket . . .. . R XXV
9. Proof and Rules Governing Testimony _.___ e XXV1
10, Claims, Isswes on . . . .. ... . XXVI
11. Stipulations of Fact; Interrogatories to Determine .____________. XXV
12. Claimants, Appearances ke XXV
13. Briefs, Number of Copies .. e R XXVIiI
14. Amendments to Notices, Petitione, etc. ... . ... XXVHI
15. Continuances; Dismissal for Failure to Prosecute ..__.__ . XXV
16. Original Papers Not to be Withdrawn: FExceptions o XXIX
17. Withdrawal of Claims, Refiling. etc. . ____.__ e XXX
18. Witnesses ... - e e XXX
19. Depositions .. ... i e i XXX
20. Rehearings; Reopening, Reconsideration _. . XXX1

21.

Shortened Procedure Records o . - XXX11



RULES OF PRACTICE AND PROCEFDURE XXHI

Rules of Practice and Procedure

OF THE

State Court of Claims

RULE 1. CLERK’S OFFICE, LOCATION AND HOURS.

The office of the Clerk of the Court shall be at the State
Capitol, in the City of Charleston. and shall be kept open in
charge of the Clerk, or some competent employee of the Court
under the direction of the Clerk, each weekday, except legal
holidays, for the purpose of receiving notices of claims and con-
ducting the business of the office, during the same business hours
as other public offices in the State Capitol are kept open, except
when otherwise required by the Court during a regular or
special session of the Court.

RULE 2. CLERK, CUSTODIAN OF PAPERS, ETC.

The Clerk shall be responsible for all papers. claims or de-
mands filed in his office; and will be required to properly file, in
an index for that purpose, any paper, pleading, document, or
other writing filed in connection with any claim or demand.
The Clerk shall also properly endorse all such papers, claims,
or demands showing the title of the claim or demand, the num-
ber of the same, and such other data as may be necessary to prop-
erly connect and identify the document or writing. claim or de-
mand.

RULE 3. FILING PAPERS.

(a) Communications addressed to the Court or Clerk and
all notices, petitions, answers and other pleadings. all reports,
exhibits, depositions, tran-cripts. orders and other papers or
documents received or filed in the office kept by the Clerk of this
Court, shall be endorsed by him showing the date of the receipt
or filing thereof.
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(b) The Clerk, upon receipt of a notice of claim, shall en-
ter of record in the docket book, indexed and kept for that
purpose, the name of the claimant, whose name shall be used as
the title of the case, and a case number shall be assigned accord-

ingly.

RULE 4. RECORDS.

The Clerk shall keep the following record books, suitably
indexed in the names of claimants and other subject matter:

(1) Minute and Order Book, in which shall be recorded
at large, on the day of their filing, all orders or recommenda-
tions made by the Court in each case or proceeding, and the
Minutes of all official business sessions of the Court, including
Rules of Procedure, orders paying salaries of members and ex-
penses of the Court, and the salaries, compensations and ex-
penses of its employees, and all orders pertaining to the organi-
zation and administration of the Court, together with such
other orders as may be directed to be entered therein by the
Court.

(2} Docket Book in which shall be entered each case or
claim made and filed, with a file or case number corresponding
to the number of the case, together with brief chronological
notations of the proceedings had in each case.

(3) Financial Ledger, in which shall be entered chronologi-
cally, all administrative expenditures of the Court under suitable
classifications.

RULE 5. FORM OF CLAIMS,

Notices of all claims and demands must be filed with the
Clerk of the Court and may be by a written statement, petition,
declaration, or any writing without regard to form, which
sufficiently sets forth the nature of the claim or demand, the
facts upon which it is based, the time and place of its origin,
the amount thereof, and the State Agency, if any, that is in-
volved. Technical pleadings shall not be required. The Court,
however, reserves the right to require further information before
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hearing, when, in its judgment, justice and equity may require.
It is recommended that notices of claims be furnished in tripli-
cate.

RULE 6. COPY OF NOTICE OF CLAIMS TO ATTORNEY
GENERAL AND STATE AGENCY.

Upon receipt of a notice of claim or demand to be considered
by the Court, the Clerk shall forthwith transmit a copy of the
notice ta the State Agency concerned, if any, and a copy thereof
to the office of the Attorney General of the State, and the Clerk
shall make a note of the time of said delivery of such notice to
the Attorney General's office.

RULE 7. JURISDICTION, PRIMA FACIE.

A reasonable time before the printing of the docket, as pro-
vided by these rules, the Court will examine each claim to ascet-
tain whether it is prima facie within its jurisdiction. If it is
found that the Court has jurisdicton, the claim will then be or-
dered to be placed upon the docket. If it is found that the Court
is wihout jurisdiction, the claimant or representative presenting
the claim will be notified accordingly, by letter from the Clerk;
leave being granted the claimant or his representative to appear
before the Court at any time during a regular or special session
thereof, to show cause, if any, why the Court has ot should
assume jurisdiction of the claim.

RULE 8. PREPARATION OF HEARING DOCKET.

The Clerk shall prepare fifteen days previous to the regular
terms of the Court a printed docket listing all claims and de-
mands that are ready for hearing and consideration by the
Court, and showing the respective dates, as fixed by the Court,
for the hearings thereof. The said claims or demands shall ap-
pear on the said docket in the order in which they were filed in
the office of the Clerk. The Court, however, reserves the right
to rearrange or change the order of hearing claims or demands
at any regular term, when in its judgment such rearrangement
or change would help to expedite and carry on the work of
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the term. As soon as the docket is completed and printed, a
copy thereaf shall be mailed to the address of record of each
claimant or his representatives of record, and a copy furnished
the office of the Attorney General.

RULE 9. PROOF, AND RULES GOVERNING TESTIMONY.

(a) Claims asserted against the State, including all the
allegations in a notice of claim, are treated as denied, and must
be established by the claimant with satisfactory proof, or
proper stipulation as provided under Rule 11 of the Court,
before an award will be made in any case. Affidavits are not
admissible as proof of claims under the regular procedure.

(b) While it is not intended or contemplated that the strict
rules of evidence governing the introduction of testimony shall
control in the hearing or presentation before the Court of any
claim or demand; and while, so far as possible, all technicalities
shall be waived, yet the Court reserves the right to require or
outline from time tq time certain formalities to be required in
presenting testimony in support of a claim or in opposition there-
to, and to preserve the proper sequence of procedure in the
hearing of each individual claim. as the circumstances may de-
mand or require. Such requirements or formalities may be
announced from time to time during sessions of the Court.

(¢) Under its rules, the Court shall not be bound by the
usual common law or statutory rules of evidence. The Court
may accept and weigh, in accordance with its evidential value,
any information that will assist the Court in determining the
factual basis of the claim.

RULE 10. CLAIMS, ISSUES ON.

In order to promote a simple, expeditious and inexpensive
consideration of the claim made, the Attorney General shall
within ten days after a copy of the natice has been furnished his
office file with the clerk a formal or informal statement or notice
in writing, either denying the claim. requesting postponement



RULES OF PRACTICE AND PROCEDURE XXV

of proceedings to permit negotiations with the claimant, or
otherwise setting forth reasons for further investigation of the
claim. otherwise after said ten-day period the Court may order
the claim placed upon its regular docket for hearing, if found
to be a claim prima facie within its jurisdiction.

RULE 11. STIPULATIONS OF FACT, INTERROGATORIES
TO DETERMINE.

(a) It shall be the duty of claimants or their attorneys or
representatives, in claims under the regular procedure, to negoti-
ate with the office of the Attorney General so that the claimant
and the State Agency and the Attorney General may be ready
at the beginning of the hearing of a claim to read, if reduced to
writing, or to dictate orally, if not reduced to writing, into
the record such stipulations, if any, as the parties may have been
able to agree upon, as for example. such factual data as the
following if material and applicable to the particular claim:

The control and jurisdiction over, location, grade, width,
type of surface and condition of particular roads, right of ways
and bridges; exact or approximate dates; identities of persons;
identity, description and ownership of property; and any and
all other evidential facts directly involved or connected with the
claim, without regard to the foregoing enumeration of data, and
which the parties may be able properly and definitely to agree
upon and stipulate. for the purposes of expediting the hearing,
simplifying and shortening the transcript or record of the claim
and to facilitate the labour of the Court in arriving at and
resolving the controverted questions and issues involved; and
to the further end, where the claim is small, to avoid, if possible,
the necessity for the introduction of evidence.

(b} Where there is a controversy between a claimant and any
State Agency, the Court may require each party to reduce the
facts to writing, and if the parties are not in agreement as to the
facts, the Court may stipulate the questions of fact in issue and
require written answers to the said stipulated questions.
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RULE 12. CLAIMANTS, APPEARANCES.

Any claimant may appear in his own behalf or have his claim
presented through a duly qualified representative. The repre-
sentative may be either an attorney-at-law, duly admitted as
such to practice in the courts of the State of West Virginia, or
one who has the qualifications, in the judgment and opinion of
the Court, to properly represent and present the claim of a
claimant. Where the representative is not an attorney-at-law,
then such representative must have the written authority of the
claimant to act as such.

RULE 13. BRIEFS, NUMBER OF COPIES.

(a) Claimants or their duly authorized representatives, as
well as the Attorney General or the State Agency concerned,
may file with the Court for its consideration a brtef on any
question involved, pravided a copy of said brief is also pre-
sented to and furnished the opposing party or counsel. The
Court may designate the time within which reply briefs may
be filed.

(b) All briefs filed with, and for the use of. the Court shall
be in quadruplicate—original and three coptes. As soon as any
brief is received by the Clerk he shall file the original in the
Court file and deliver the three copies, one each, to the Judges of
the Court.

RULE 14. AMENDMENTS TO NOTICES, PETITIONS, ETC.

Amendments to any notice, petition, or other pleading may
be made by filing a new statement of claim, petition, or such
other pleading, unless the Court otherwise directs.

RULE 15. CONTINUANCES; DISMISSAL FOR FAILURE
TO PROSECUTE.

(a) After claims have been set for hearing continuances are
looked upon by the Court with disfavor, but may be allowed
when good cause (s shown therefor, or when the State and the
claimant jointly move for a continuance.
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(b} A party desiring a continuance should file a motion
showing good cause therefor, before the first day of the term,
or otherwise at the earliest possible date. so that if the motion
be granted the opposing party may be notified, if possible, in
time to obviate the attendance of witnesses on the day set for
hearing.

(c) Whenever any claim regularly filed shall not be moved
for trial by the claimant during the time that four regular terms
of Court have been held at which the claim might have been
prosecuted, and the State shall be ready to proceed with the trial
thereof, the Court may, upon its own motion or that of the
State, dismiss the claim unless sufficient reason appear or be
shown by the claimant why such claim cannot be tried.

(d) Whenever a claimant shall fail to appear and prosecute
his claim on the day set for hearing and shall not have com-
municated with the Clerk or the Court prior thereto, advising
of his inability to attend and the reason therefor, and if it fur-
ther appear that the claimant or his representative had sufficient
natice of the docketing of the claim for hearing, the Court may,
upon its own motion or that of the State, dismiss the claim.

(e) Within the discretion of the Court, no order dismissing
a claim under either of the two preceding sections of this rule
shall be vacated nar the hearing of such claim be reopened except
by a notice in writing filed not later than the end of the next
regular term of Court, supported by affidavits showing suffi-
cient reason why the order dismissing such claim should be
vacated, the claim reinstated and the trial thereof permitted.

RULE 16. ORIGINAL PAPERS NOT TO BE WITHDRAWN;
EXCEPTIONS.

No original paper in any case shall be withdrawn from the
Court record, except upon special order of the Court, or one of
the Judges thereof in vacation, and except when an official of
a State Department is testifying from an original record of his
department a certified copy of the original record of such de-
partment may be filed in the place and stead of the original with-
out special order of the Court.
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RULE 17. WITHDRAWAL OR DISMISSAL MOTION BY
PARTY FILING CLAIM.

(a) Any claimant may move to withdraw his claim and
the same shall be dismissed. Should the claimant later refile
the claim, the Court shall consider its former status, such as
previous continuances and any other matters affecting its stand-
ing, and may redocket or refuse to redocket the claim as in its
judgment justice and equity may require under the circum-
stances.

(b) Any department or state agency, having filed a claim for
the Court’s consideration, under either the advisory determina-
tion procedure or the shortened procedure provision of the
Court Act, may move to withdraw the claim and the same
shall be dismissed, but without prejudice to the right of the
claimant involved to file the claim under the regular procedure.

RULE 18. WITNESSES.

(a) For the purpose of convenience and in order that proper
records may be preserved claimants and State Departments de-
siring to have subpoenas for witnesses shall file with the Clerk
a memorandum in writing giving the name and number of the
claim and setting forth distinctly the names of such witnesses,
and thereupon such subpoenas shall be issued and delivered to
the person calling therefor or mailed to the person designated.

(b} Requests for subpoenas for witnesses should be furnished
to the Clerk well in advance of the hearing date so that such
subpoenas may be issued in ample time before the hearing.

(c) The payment of witness fees, and mileage where trans-
portation is not furnished, of any witness subpoenaed by or at
the instance of either the claimant or the respondent state agency,
shall be the responsibility of the party by whom or at whose
instance such witness is subpoenaed.

RULE 19. DEPOSITIONS.

(a) Depositions to be read as part of the record in any
claim under the regular procedure shall not be taken, recognized
or allowed except in accordance with this Rule of the Court.
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(b) Before any deposition shall be taken, permission shall
be obtained from the Court if in session, or from the Presiding
Judge, or one of the other regular Judges in the vacation of
the Court. Application for such permission shall be made in
writing and show good and sufficient reason why the desig-
nated witnesses, whose depositions are sought to be taken, can-
not appear and testify before the Court when such claim shall
come up in regular order for hearing and investigation.

(c) If such permission is granted to take the depositions of
any designated witnesses, reasonable notice of the time and
place shall be given the opposite party or counsel, and the party
taking such depositions shall pay the costs thereof and file an
original and three copies of such depositions with the Court.
Extra copies of exhibits will not be required; however, it is
suggested that where exhibits are not too lengthy and are of
such a nature as to permit it, they should be read into the
depasition. '

RULE 20. REHEARINGS AND REOPENINGS OF CLAIMS
AFTER DETERMINATION.

(a) Rehearings may not be allowed except where good cause
is shown why the case should be reconsidered. Motions for
rehearings may be entertained and considered ex parte, unless the
Court otherwise directs, upon the petition and brief filed by the .
party seeking the rehearing. Such petition and brief shall be
filed within 30 days after notice of the Court’s determination of
the claim, and the filing of the Court’s opinion therein, unless
good cause be shown why the time should be extended.

(b) Unless the petitioner expressly shall seek that the case
also be reopened upon the rehearing for the introduction of new
testimony, and unless such request for reopening the case appears
proper and is supported by affidavits showing good cause why
the case should be reopened, such petition shall be treated only
as seeking a reconsideration of the claim upon the record already
made and before the Court. If a rehearing is allowed it shall
be only for the purpose of a reconsideration and redetermination
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of the case upon the record already before the Court unless the
Court, in its discretion shall, by its order, otherwise direct.

RULE 21. RECORDS OF SHORTENED PROCEDURE
CLAIMS SUBMITTED BY STATE AGENCIES.

When claims are submitted under the shortened procedure
section of the Court Act, concurred in by the head of the depart-
ment and approved for payment by the Attorney General, the
record thereof, in addition to copies of correspondence, bills,
invoices, photographs, sketches or other exhibits, should con-
tain a full, clear and accurate statement, in narrative form, of
the facts upon which the claim is based. The facts in such record,
amang other things which may be peculiar to the particular
claim, should show as definitely as possible that:

(1) The claimant did not through neglect, default or lack
of reasonable care, cause the damage of which he complains.
In other words, it should appear he was innocent or without
fault in the matter:

(2) The department, by or through neglect, default or
failure to use reasonable care under the circumstances caused
the damage to claimant, so that the State in justice and equity
should be held liable.

(3) The amount of the claim should be itemized and sup-
ported by a paid invoice, or other report itemizing the damages,
and vouched for as to correctness and reasonableness by some one
in authority in the department.

The State Agency shall ascertain that it and the claimant are
in agreement as to the amount of the claim as proposed to be
presented to the Court. Before the record of the claim is filed
with the Clerk it must bear the concurrence of the head of the
State Agency concerned and the approval for payment by the
Attorney General.



OPERATING EXPENSES OF THE COURT XXXHI

OPERATING EXPENSES OF THE COURT

REPORT OF THE CLERK OF THE COURT OF CLAIMS,
ON THE COURT’S EXPENDITURES FOR THE FISCAL
YEAR JULY 1, 1944 TO JUNE 30, 1945, INCLUSIVE.

(SECOND YEAR OF 1943-1945 BIENNNIUM).

PERSONAL SERVICES

Judges’ per diem ____ ____ e $6,750.00
Court Reportet’s per diem.. . . _ 485.00
All other personal services .. _. . 2,951.33
Total e $10,186.33

CURRENT EXPENSES

Judges’ expenses . .____ . 1,435.63
Office supplies, dockets, telephone, ice,

record books, moving.._________________ 363.43
Transcripts of evidence.. . ______________ 910.50

Court Report No. 2 {1000 copies) = 2,000.26

Total 4,709.82

EQUIPMENT
Fixtores . - 211.70
Law Books 891.30
Total 1,103.00
Total expenditures for the year.. $15,999.15
Unexpended balance for the year 671.86

Total . $16,671.01
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Total appropriation for the year $14,650.00
Revived and transferred from

preceding year of biennium

to expense account chiefly to

pay cost of printing Court

Report No. 2. .. 2,021.01

Total . $16.671.01
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OPERATING EXPENSES OF THE COURT

REPORT OF THE CLERK OF THE COURT OF CLAIMS,

ON THE COURT’S EXPENDITURES FOR THE FISCAL

YEAR JULY 1, 1945 TO JUNE 30. 1946, INCLUSIVE.
(FIRST YEAR OF 1945-1947 BIENNIUM).

PERSONAL SERVICES

Judges’ per diem .. . . $5,180.0C
Court Reporter’s per diem . . 285.00
Clerk of the Court... .. .. 3,600.00
All other personal services .__._. = 2,650.00
Totat . . .. L $11,715.00

CURRENT EXPENSES

Judges’ expenses . . . . . 1,621.71
Office supplies, dockets, telephone, ice
and other items .__________ e 283.92
Transcripts of evidence . ... .. 1,187.55
Tatal . . . .. 3,093.18
EQUIPMENT
Fixtares . . 114.75
Law Books ... .. ... ... . . 123.80
Total . . .~ 238.55
Total expenditures for the year 15,046.73
Unexpended balance for the year 5,128.27

Total appropriations for the vear 20,175.00
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SUMMARY OF CLAIMS

Claims filed and awards made from the organization of the
Court, July I, 1941 to December 1, 1946:

Number of claims filed . 560
Amount claimed, in all claims reported . __$1,281,710.29
Amount of all awards, reported in Court Re-

ports Nos. 1, 2and 3 ... . . ___. 183,598.20
Awards certified to 1943 Legislature . . 102,127.39
Awards approved by 1943 Legislature ... 102,127.39
Awards certified to 1945 Legislature . . 57,093.63
Awards approved by 1945 Legislature ... - 53,522.66
*Awards disallowed by 1945 Legislature ... . 3,570.97
Awards certified to 1947 Legislature, to

12-1-46 reported herein .. 23,304.18

Awards satisfied out of regular appropria-
tions, not certified to the Legislature, but
reported in Court Reports Nos. 1, 2 and 3 . 1,073.00

NOTES:

*(1). The 1945 Legislature failed to allow the following
two awards, both versus the State Road Commission:
No. 354—S8am G. Polino & Co., $2,070.97 2 Ct.
Claims Reports 354.
No. 208—Lon E. Upton. $1.500.00 2 Ct. Claims
Reports 134.

(2). As to the requirement that the Legislature. when ap-
propriating money to pay a claim, make an express
declaration or finding of fact that a moral obligation
exists on the part of the State. see the opinion of the
State Supreme Court of Appeals in Adkins v. Sims
127 W. Va. 786: 34 S. E. 24 585.




REPORT ¢F THE COURT OF CLAIMS
For Period Decenber 1, 1944 to November 30, 1946
(1-a) Approved claims and awards referred t the 1945 Legislature, for the period from December 1. 1944, to February
2, 1945, after Report No. 2 had gone t press; allowed by the 1945 Legislature; opinions therein included in this

Report: 0
5
. Amount Amount Date of A
No. Name of Claimant Name of Respondent Claimed | Awarded | Determination =
N iy 5
452 Adams, Phillip State Road Commission $ 9228 $ 92.28 |February 2, 1945 -
447 Africano, John State Road Commission 75.00 75.00 |February 1, 1945 B
428 Atkins, R. C. State Road Commission 15.00 15.00 |January 11, 1945 7
420 Bennett, Jacob F State Road Commission 312.00 31200 (January 11, 1945 2
421 Bennett, Jacob E. State Road Commission 936.00 936.00 (January 11, 1945 A
(The latter amount o 936.00 =
to be paid in monthly install- o
ments of $52, each frm 7-1-45 z
to 12-31-46). «»
455 Bowles, Dr. Roy O. State Road Commission 750 7.50 |February 1, 1945 o
429 Bowman, Doris C. infant by Z
Mary Margaret tilbert, her o
next friend State Road Commission 72.00 72.00 {January 12, 1945 e
433 Brown, Clarence State Road Commission 1,500.00 250.00 (February 2, 1945 §
445 Clark, Okey State Road Commission 16.75 16.75 |January 18, 1945 é
458 Columbian Carbor Company State Road Commission 30.62 3062 |February 2, 1945 Z

427 Coonts, Gene State Road Commission 15.00 15.00 |January 15, 1945
436 Crihfield, Nathan State Road Commission 451.00 45100 |January 19, 1945 %
446 Custer, KathrynE. State Road Commission 42.84 42,84 |January 18, 1945 >>§
<




b

REPORT OF THE COURT OF CLAIMS (Continued) >>§

. <

(1-a) Approved claims and\wards referred to the 1945 Legislature, for the period from December 1, 1944, to Pebruary | =

:é 1942, after Report Ih, 2 had gone to press; allowed by the 1945 Legislature; opinions therein included in this | —

eport:

— |

No. Amount Amount Date of «

Name of Clanant Name of Respondent Claimed Awarded Determination %

o

444 Dempsey, H. C. State Road Commission 149.00 149.00 |January 18, 1945 E:

434 Emerick, Mary Alice, +fant, by %

Wllllam P, Bradford,'ler next o

Friend State Road Commission 500.00 100.00 |February 2, 1945 5

396 Fairchild, Roy, trustee fo Hot- Q

coal Coal Co. State Auditor 40.00 40.00 |January 19, 1945 %

441 Gemrose, Bettie T. State Road Commission 69.62 69.62 |January 22, 1945 :

442 Haller. I. Frank State Road Commission 39.99 39.99 (January 12, 1945 %
457 Headley, Jack State Road Commission 816 816 |February 2, 1945

451 Hoard. Mrs. Sallie Slate Road Commission 15.00 15.00 |February 2, 1945 ;

431 Halbert, A. R. State Road Commission 179.93 179.93 |January 15, 1945 NI

443 Hranka, F. J. State Road Commission 19.50 19.50 |January 18, 1945 =

453 Hughart, Mayford State Road Commission 3213 3213 |February 1, 1945 S
438 Jarrell, Roy State Road Commission 34.82 34.82 |January 15, 1945
422 McClung, Alice E, State Road Commission 720,00 720.00 |January 23, 1945




REPORT OF THE COURT OF CLAIMS (Continued)

(1-a) Approved claims and awards referred to the 1945 Legislature, for the period from December 1, 1944, to February
2, 1945, after Report No. 2 had gone to press; allowed by the 1945 Legislature; opinions therein included in this
Report:

Amount Amount Date of

No. Name of Claimant Name of Respondent Claimed | Awarded | Determination

(To be paid in monthly install-
ments of $3000 each from
1-1-45 to 12-31-46).

409 McKinney., J. A. State Road Commission 200.00 150.00 | January 18, 1945
435 Means, J. F. State Road Commission 50.00 50.00 \January 15, 1945
430 Neft, J. E. State Road Commission 40.80 40.80 |January 12, 1945
448 Ofsay, Sam State Road Commission 75.00 75.00 |February 1, 1945
450 Ohio Vallev Bus Company State Road Commission 57.82 57.82 |February 2, 1945
424 Pratt, Effie Savage State Road Commission 240.00 240.00 |January 22, 1945

(To be paid in monthly in-
stallments of $10.00 each from
1-1-45 to 12-31-46)

425 Preiser, B., Co. Inc. State Board of Control 50.00 50,00 |January 19, 1945

432 Rarase, Robert State Road Commission 4,000.00 1,500.00 |February 2, 1945

440 Robertson, R. O. . State Road Commission 161.26 161.26 |January 15, 1945

454 Spence, L. D. ‘ State Road Commission 97.60 97.60 February 2, 1945

423 Stewart, Lottie State Road Commission 10.00 10.00 (January 23, 1945
Totals " 10,356.62 6,156.62

SA@EVY.MY ANV SINIYID 40 NOLLVOIJdISSVYTID

XIXXX



REPORT OF THE COURT OF CLAIMS (Continued) ﬁ
(1-b) Approved claims and awards not satisfied but referred to the 1947 Legislature for final consideration and ap-
propriation:
. Am \?

No. Name of Claimant ‘I Name of Respondent ém; Aw:r 1:1::1 Detle);n‘;n‘::ﬁon E
- [22]
w
500 Aetna Casualty and Surety Co. State Road Commission $30.28 $30.28 |March 21, 1946 =
489 Anderson, Melvin O. State Conservation Com- a
mission 91.27 91.27 |October 16, 1945 >
548 Appalachian Electric Power Co. | State Road Commission 252.06 252.06 (November 7, 1946 |
479 Archer, H. D. State Road Commission 13.60 13.60 |October 15, 1945 %
495 Baltimore & Ohio Railroad Co. State Road Commission 1,850.00 1,850.00 (May 8, 1946 o
531 Berkeley Printing & Publishing |
Co. State Auditor 462.00 462.00 (July 17, 1946 0
553 Bond, J. F. State Road Commission 150.00 150.00 |October 19, 1946 ;
551 Buchanan, Herman State Road Commission 85.87 85.87 (October 19, 1946 =
481 Burke, Leo R. State Road Commission 944 9.44 |October 15, 1945 §
521 Cashman, Harold H., M. D. State Board of Control |[.. ... . 2,000.00 |November 14, 1946 ;
527 Charleston Mail Association State Health Department 123.20 123.20 (May 3, 1946 )}
512 Checker White Cab, Inc. State Road Commission 50.00 50.00 |January 16, 1946 o
514 Clark, Martha State Road Commission 200.00 200.00 |April 9, 1946 <
476 Cogar, Bobby L., infant, by Ward o
Huffman, his guardian State Board of Control 10,000.00 3,000.00 |December 17, 1945 b
486 Colonial Glass Co. State Road Commission 335.35 335.35 |October 16, 1945 8

469 Cremeans, Frances State Road Commission 1,500.00 300.00 (July 19, 1945

466 Davis, Harry E. State Conservation Com- Tuly 12, 1
igsi X I , 1945
515 Davis Trust Co., adm. estate of migsion 2964 2964 Y 8
Lucy Ward, deceased State Board of Control 10,000.00 2,500.00 |July 16, 1946




REPORT OF THE COURT OF CLAIMS (Continued)

(1-b) Approved claims and awards not satisfied but referred to the 1947 Legislature for final consideration and ap-

propriation:
: Amount Amount Date of
No. Name of Claimant Name of Respondent Awarded Claimed Determination
552 DeMilia, Alfred F. State Department Proba-
tion and Parole 950.00 300.00 |November 7, 1946

501 Ellison, Roy L. State Road Commission 45.90 4590 |January 30, 1946
529 Fankhouser, Mrs. R, R. State Road Commission 20.00 20.00 |April 10, 1946
528 Fankhouser, Mrs. R. R., Admx.

of estate of Russel R. Fank-

houser, deceased State Road Commission 238.05 238.05 |April 10, 1946
532 Gantzer, William G. State Road Commission 47.75 47.75 |July 8, 1946
480 Garver, B. F. State Road Commission 52.94 52.94 |October 15, 1945
462 Halstead, E. H. State Road Commission 13.01 13.01 |October 15, 1945
482 Hamrick, Elvin State Road Commission 80.47 80.47 |October 16, 1945
472 Henry, Blaine D. State Road Commission 196.75 196.75 |July 10, 1946
496 Hudson, Charles A. State Road Commission 15.30 15.30 |January 15, 1946
509 Jamerson, T. L. State Road Commission 3.06 3.06 |January 15, 1946
461 Johnson, Mildred, infant, by

Howard E. Johnson, her next

friend State Road Commission 591.00 591.00 |July 12, 1945
490 King, Bessie L. State Road Commission 127.50 51.00 [October 9, 1945
498 King, Leah State Road Commission 76.50 76.50 |January 14, 1946
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REPORT OF THE COURT OF CLAIMS (Continued)

(1-b) Approved claims and awards not satisfied but referred to the 1947 Legislature for final consideration and ap-

propriation:
: Amount Amount Date of

Neo. Name of Claimant Name of Respondent Claimed Awarded Determination
555 Lemasters, Rose State Road Commission 72.75 72.75 |October 19, 1946
470 Main Street News State Road Commission 40.75 40.75 |July 12, 1945
545 Marks, Jimmie, infant, by Charlie

Marks. his next friend State Road Commission 500.00 400.00 (November 7. 1946
484 Mylius, L. C. State Road Commission 46.95 46.95 |October 16, 1945
492 McClure, Earl C. State Road Commission 60.00 60.00 |October 9, 1945
520 McCuskey, Dr. Wm. C. State Health Department 383.75 383.75 |April 9. 1946
491 McVey, E. Y. State Department of Mines 106.71 106.71 |December 18, 1945
460 Neal, William H., Jr. State Road Commission 200.00 200.00 |July 12, 1945
493 Neel, W. C. State Road Commission 34.28 34.28 |October 9, 1945
471 Pappalardo, Lui State Road Commission 30.60 30.60 |July 12, 1945
508 Queen, Clarence State Road Commission 49.27 49.27 |January 15, 1946
513 Randolph, Russell State Road Commission 300.00 100.00 |April 15, 1946
522 Reynolds, James State Board of Control 5,000.00 550.00 (May 8, 1946
534 Roberts, Le Roy State Board of Control 3,341.52 3,341.52 |July 19, 1946
463 Ronk, Francis State Road Commission 123.44 123.44 |July 12, 1945
465 Shafer, Hazel M. State Road Commission 24.38 24.38 |July 12, 1945

II'x
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REPORT OF THE COUR™ OF CLAIMS (Continued)

(1-b) Approved claims and awards not satisfied but referr»d to the 1947 Legislature for final consideration and ap-

propriation:
No. i Amount Amount
o Name of Claimant Name of Repondent Claimed Awarded
378 Shepherd, Elma State Departmert of Public
Assistance 925.00 865.00
494 Smith, Cleo State Road Comnission 115.67 115.67
549 Stukey, Charles A, State Road Commission 24.48 24.48
467 Utterback, A. W. State Road Commision 1,500.00 500.00
468 Utterback, Mrs. A, W. State Road Commisiion 15,000.00 2,000.00
535 Valvoline Pipe Lines Co. State Road Commissnn 95.19 95.19
550 Van Camp, E. L. State Road Commissi:n 25.00 25.00
377 Wilson, Virginia State Department of Public
Assistance 960.00 900.00
Totals $56,600.68 | $23,30418

Date of
Determination

December 17, 1945
January 15, 1946
October 19, 1946

July 19, 1945
July 19, 1945

July 9, 1946
October 19, 1946

Dec. 17, 1945
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REPORT OF THE COURT OF CLAIMS (Continued)

(2) Approved claims and awards satisfied by payments out of regular appropriations for the biennium:

AI'TX

: . | Amount Amount Date of
No. r Name of Claimant Name of Respondent Claimed } Awarded ! Determination
{
517 '[ Lanham, James G. State Road Commission \ 450.00 450.00 [ﬁay 8, 1946

(3) Approved claims and awards satisfied by payment out of a specia” appropriation made by the Legislature to pay
claims arising during the biennium: (None.)

(4) Claims rejected by the Court:

SAAYMY ANV SWIVTO 40 NOLLVYOLIISSY IO

. ' Amount Amount Date of

No. Name of Claimant Name of Respondent Claimed Awarded Determination
511 Appalachian Electric Power Co. | State Road Commision 252,06 |Denied January 23, 1946
487 Arrick, Ina State Board of Cartrol . 269.61 (Denied December 18, 1945
419 Athey-Brooks Motors, Inc. State Road Commssion 668.25 |Denied February 2, 1945
474 Brady, Henry R. State Road Comnission 15,000.00 |Denied April 18, 1946
405 Brann, O. P. State Road Corrmission 150.00 |Denied July 26, 1945
483 Charlton, Pauline L. admx.

estate of Kenneth O. Charlton, .

deceased State Road Crmmission 11,150.00 |Denied April 29, 1946
402 Cov, George, Jr., infant, by

George Coy., Sr., his next

friend State Board of Control 5,000.00 |Dismissed |January 24, 1945
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(4) Claims rejected by the Court:

. Amount Amount Date of
No. Name of Claimant Name of Respondent Claimed Awarded Determination
503 Darlington, B. F. State Road Commission 1,000.00 |Denied June 17, 1946
504 Darlington, Margaret State Road Commission 5,000.00 |Denied June 17, 1946
505 Darlington, Margaret Ann State Road Commission 500.00 |Denied June 17, 1946
439 Dillon, James State Road Commission . .. |Dismissed [|June 18, 1945
408 Charles Fuller, infant State Road Commission 5.304.50 \Withdrawn |October 19, 1945
407 R. H. Fuller State Road Commission 528.65 |Withdrawn |October 19, 1945
379 Garda, Jessie E. State Department of Public

Assistance 1,380.00 |Denied January 17, 1945

464 Garrett, Gilbert State Road Commission 208.50 |Withdrawn |July 9, 1945
510 Grogan, Dorothea State Board of Control 40.00 [Denied April 29, 1946
477 Hagedorn, Harry W. State Road Commission Dismissed [July 20, 1945
541 Hendricks, Lee Roy State Road Commission 681.50 |Denied November 13, 1946
519 Hutchinson, Joe M. State Road Commission 1,196.98 |Denied May 1, 1946
525 Hutchison, Earle State Road Commission 5,000.00 |Denied ‘June 17, 1946
499 Jordon, W. B, State Road Commission . |Denied May 7. 1946
426 Kattong, Mis. John P. (Ida) State Road Commission 150 60 |Denied July 26, 1945
543 Langford, Elsie B. State Board of Control 10,000.00 |(Withdrawn |September 23, 1946
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<
L
(4) Claims rejected by the Court:
e
. Amount Amount Date of S
No. Name of Claimant Name of Respondent Claimed Awarded Determination 2
%
546 Lent, S. E. State Road Commission 500.00 |Denied November 8, 1946 Q
539 Logan, Nelvina, admx. of estate ot
of J. H. Logan, deceased State Road Commission | - |Denied July 23, 1946 ol
327 Long, Hilda S. State Tax Commissioner 308.65 |Denied January 16, 1945 Z
326 Long, Jennie Eloise State Tax Commissioner 308.65 |Denied January 16, 1945 o
324 Long, Joseph Harvey State Tax Commissioner 61731 [Denied January 16, 1945 T
325 Long, Paul Walker State Tax Commissioner 308.65 |Denied January 16, 1945 O
=
556 Morgan, Mae State Conservation Com- >
mission 825.00 |Denied November 18, 1946 Z
530 Morrow, Margaret Gilpin State Road Commission 5,000.00 |Dismissed |July 17, 1946 @
o
497 McGhee, John B. State Board of Control 255.98 |Denied January 29, 1946 %
540 McVey, E. Y. State Department of Mines 1,650.00 |Dismissed [July 18, 1946 N
488 Parsons, Bernard L. State Board of Control 38.00 |Denied January 21, 1946 g
473 Peters, Eva State Road Commission 219.30 |Denied January 22, 1946 2]
518 Peters, Eva State Road Commission 219.30 |Denied May 8, 1946 8
383 Queen Insurance Co. and
Theresa Brindis State Road Commissjon 243.43 |Denied February 2, 1945
524 Quick, Emma and Mildred and
Harry Miller State Road Commission 1,928.25 |Denied June 17, 1946
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(4) Claims rejected by the Court:
e
. Amount Amount Date of S
No. Name of Claimant Name of Respondent Claimed | Awarded Determination %
1
393 Robison, Achillis T. State Road Commission 26,988.35 |Denied February 2, 1945 Q
48 Richards, J. C. State and Calhoun County -
Boards of Education 5,000.00 |Dismissed |November 8, 1946 5
502 Sechini, Peter and Alice J. State Road Commission 2,500.00 |Denied May 9, 1946 Z
406 Smith, Betty Jane State Road Commission .. |Denied January 11, 1945 ®)
459 Snee, William E. State Tax Commissioner 578.35 |Dismissed |June 18, 1945 '“
404 State Construction Co. State Tax Commissioner 3,008.90 |Denied February 2, 1945 Q
478 Stoneking, Paul State Road Commission | . . |Dismissed |July 20, 1945 a
475 Thompson, Lois State Board of Control 5,000.00 |Denied July 27, 1945 5
311 Thrift, R. J., Jr. State Auditor 1,735.00 |Denied January 16, 1945 ;
507 Ward, Nancy Lynn State Road Commission 10,000.00 [Denied June 17, 1946 ©
506 Ward, William State Road Commission 750.00 |Denied June 17, 1946 2
374 Yoak, R. G. State Road Commission 7,070.00 Denied January 15, 1945 ;
o}
Total $138,533.15 @
(5) Advisory determinations made at the request of the Governor or the head of a state agency: (None). ‘ v
NOTE: Subsections (1), (2), (3), (4), and (5), respectively, of the above table conform to and correspond with the Z
similarly numbered subsections of Section 25 of the Court of Claims Law. =







OPINIONS

[ XLIX ]







TABLE OF CASES REPORTED LI

TABLE OF CASES REPORTED

Page
Adams, Phillip v. State Road Commission R 60
Aetna Casualty and Surety Company v. State Road Commission.. . 138
Africano. John v. State Road Commission.. ... S |
Anderson, Melvin O. v. State Conservation Commission ___. I — 131
Appalachian Electric Power Company v. State Road Commission
(No. 511) - - e 150
Appalachian Electric Power Company v, State Road Commission
(No. 548) . e . 248
Archer. H. D. v. Stete Road Commission L. e 126
Arrick, Ina v. State Board of Control Lo 141
Athey-Brooks Motors. Inc. v. State Road Commission . Lo 79
Atkins, R. C. v. State Road Commission [ 8
Baltimore & Ohio Railrcad Company v. State Road Commission .. 176
Bennett. Jacob F. v. State Road Commission (No. 420) . . 5
Bennett. Jacob F. v. State Road Cemmission (No. 421) . . 7
Berkeley Printing & Publishing Company v. State Auditor 231
Bond. J. F. v. State Road Commission 242
Bowles. Dr. Roy v. State Road Commission 59
Bowman., Doris C. v. State Road Commission n
Brady. Henry R. v. State Road Commission 167
Brann, Q. P. v. State Road Commission 118
Brown. Clarence v. State Road Commission 64
Buchanan. Herman v. State Road Commission 24
Burke. Leo R. v, State Road Commission 128
Cashman, Hareld H.. M. D. v. Stawe Board of Contrel 259
Charleston Mail Association v. State Health Department 174
Charlton. Pauline L.. admx. v. State Road Commission 132
Checker White Cab, Inc. v. State Road Commission 146
Clark, Martha v. State Road Commission 161

Clark. Okey v. State Road Commission 39




LH TABLE OF CASES REPORTED

Cogar, Bobby L., infant v. State Board of Control 99
Colonial Glass Company v. State Road Commission.............__.. N 136
Columbian Carbon Company v. State Road Commission ... 63
Coonts, Gene v. State Road Commission ... 13

49

Coy, George, Jr., infant v. State Board of Control ... .
Cremeans, Frances v. State Road Commission 96
Crihfield, Nathan v. State Road Commission ... ... .. 44
Custer, Kathryn E. v. State Road Commission. ... .. .. 40

Darlington, B. F. v. State Road Commission _._ S | ;1
Darlington, Margaret v. State Road Commission - e 205
Darlington, Margaret Ann, infent v State Road Comrmssxon e 205
Davis, Harry E. v. State Conservation Commission ... 89
Davis Trust Company, adm. v. State Board of Control e 188
DeMillia, Alfred M. v. State Department of Probation and Parole . 246
Dempsey, H. C. v. State Road Commission. 38
Dillon, James v. State Road Commission.. 93
Ellison, Roy L. v. State Road Commission _ .. - 157
Emerick, Mary Alice, infant v. State Road Commission..._.______ 64
Fairchild, Roy, trustee v. State Avditor .. _ . . 42
Fankhouser, Mrs. R. R. v. State Road Commission ... . . i 183
Fankhouser, Mrs. R. R., admzx. v. State Road Commission . . ..__ 163
Gantzer, William G. v. State Road Commission .. _ e 2 221
Garda, Jessie E. v. State Department of Public Assmtance - 11

Garver, B. F. v. State Road Commission
Gemrose, Bettie T. v, State Road Commission . .
Grogan, Dorothea v. State Board of Control ..

Haller, I. Frank v. State Road Commission ... . e - 10
Halstead, E. H. v. State Road Commission e 126
Hamrick, Elvin v. State Road Commission e 129
Headley, Jack v. State Road Commission ... . ____ [ ;1
Hendricks, Lee Roy v. State Road Commission ... 258

Henry, Blaine D. v. State Road Commission e e e .. 223



TABLE OF CASES REPORTED

LIt

Hoard, Mrs, Sallie v. State Road Commission
Holbert, A. R. v. State Road Commission ..
Hranka, F. J. v. State Road Commission

Hudson, Charles A. v. State Road Commission
Huffman, Ward, gdn. v. State Board of Control . ..
Hughart, Mayford v. State Road Commission .
Hutchinson, Joe M. v. State Road Commission
Hutchison, Earle v. State Road Commission

Jamerson, T. L. v. State Road Commission
Jarrell, Roy v. State Road Commission

Johnson, Mildred, infant v. State Road Commission
Jordan, W. B. v. State Road Commission

Kattong, Mrs. John P. (Ida) v. State Road Commission
King, Bessie L. v. State Road Commission ..
King, Leah v. State Road Commission

Lanham, James G. v. State Road Commission
Lent, S. E. v. State Road Commission

Lemasters, Rose v. State Road Commission

Logan, Nelvina, admzx. v. State Road Commission
Long, Hilda S. v. State Tax Commissioner ... .
Long, Jennie Eloise v. State Tax Commissioner ...
Long, Joseph Harvey v. State Tax Commissioner
Long, Paul Walker v. State Tax Commissioner .. ...

Main Street News v. State Road Commission
Marks, Jimmie, infant v. State Road Commission ..
Means, J. F. v. State Road Commission

Morgan, Mae v. State Conservation Commission .
Morrow, Margaret Gilpin v. State Road Commission
Mylius, L. C. v. State Road Commission

McClung, Alice E. v. State Road Commission
McClure, Earl C. v. State Road Commission
McCuskey, Dr. Wm. C. v. State Health Department .
McGhee, John B v. State Board of Control

60
13
37
146

38
172
217

144
15

224

121
122
142

198
253
243
238

25

25
25

89
250
14
266
229
130
47
124
162




LIV TABLE OF CASES REPORTED

McEinney, J. A. v. State Road Comumission 41
McVey. E. Y. v. State Department of Mines No. 8 . 139
McVev. E Y. v. State Department of Mines (No. 30® 233
Neal. William H.. Jr. v. State Road Commission Ry
Neel. W. C. v. State Road Commission 123
Neff, J. E v. State Road Commission 2
Ofsay, Sam v. State Road Commission 38
Ohio Vallev Bus Company v. State Rozd Commission 850
Papralardo. Lui v. State Koad Comrmussion . . ... . . 92
Parsons. Bernard L. v. State Board of Conwrol ... 147
Peters, Eva v. S:ate Road Commission No. 473} - - 119
Peters. Eva v. State Road Commussion *No. 318 . . - ... 183
Pratt. Efe Savage v. State Road Commission . .. 45
Preiser B. Company v. State Board of Control 9
Queen, Clarence v. State Road Commission . 143
Queen Insurance Compary and Trheresa Brindis v. State Road Com-
mission . 81
Quick, Emma and Mildred and Harry Miler v Suate Road Com-
mission 203
Ragase. Rovert v. Sizte B 64
Randaipn. Russell + State Pozd Com i 164
Reyvroids. James v State Bozrd of Control 185
Richards. J. C. v. State ans Calhoun Coinsv Bozrds of Education 251
Robertson. R. O. v. State Po:d Comrizoon 16
Roberts. Le Roy v. State Brard of Contrs! 235
Robison. Achilles T +. State Poad Commission 66
Ronk, Francis v. State Roard Commissinn 91
Sechini, Peter and Alice J v. State Road Commission 200
Shafer. Hazel M. v. State Boad Comrmisuion 87
Shepherd. Elma v. State Departraent of Pabhe Assistance 30

Smith. Betty Jane v. State Road Comrarcion 1




LV

TABLE OF CASES REPORTED
Smith, Cleo v. State Road Commission.. ... .. . . _ ... 145
Snee, William E. v. State Tax Commissioner ... .. . ... 94
Spence, L. D. v. State Road Commission ... B 61
State Construction Company v. State Tax Commissioner... . ... 85
Stewart, Lottie v. State Road Commission ... . . 48
Stukey, Charles A. v. State Road Commission _ .. 240
Thompson, Lois v. State Board of Control ... ... . 111
Thrift, R. J., Jr. v. State Auditor . ... .. .. . ... 18
Utterbach, A. W. v. State Road Commission ... ... .. 96
Utterbach, Mrs. A. W. v. State Road Commission . ... _ 96
Valvoline Pipe Lines Company v State Road Commission .. _____ 222
Van Camp, L. E. v. State Road Commission.____ . ... ... 240
Ward, Nancy Lynn infent v. State Road Commission ... 205
Ward, William v. State Road Commission _ . 205
Wilson, Virginia v. State Department of Public Assistance .. ... 34

Yoak, R. G. v. State Road Commission







Cases Submitted and Determined
in the Court of Claims in the

State of West Virginia

(No. 406-—Claim denied)

BETTY JANE SMITH, Claimant
v.
STATE ROAD COMMISSION, Respondent

Opnion filed January 11, 1945

Whete the evidence offered in support of a claim against the state fails
to establish by a preponderance of proof its merit as a claim for which an
appropriation should be made by the Legislature, an award will be denied.

E. W. Salisbury, for claimant;
W. Bryan Spillers, Assistant Attorney General, for respondent.
ROBERT L. BLAND, JUDGE.

Driving a 1937 model Packard automobile, Mrs. Frank
Warner Knight, wife of Corporal Gale Knight of the West
Virginia department of public safety, left her home at New
Cumberland, Hancock county, West Virginia, about eight
o'clock on the morning of July 20, 1940, to visit her sister
at West Union, Doddridge county, in said state. She was
accompanied by claimant Betty Jane Smith, her daughter by a
former marriage, at that time seventeen years of age. The dis-
tance between the two towns was approximately one hundred
and twenty miles. The two ladies were the only occupants of
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the automobile and sat in the front seat of the vehicle, which
was driven by Mrs. Knight at an average rate of speed of about
thirty-five miles per hour.

While driving on state route No. 18 in Tyler county, and
when within one-half mile from the county line of Tyler and
Doddridge counties, the automobile skidded, left the highway
and went over a fifty-foot embankment on the right-hand side
of the road. There were no witnesses to the accident. Claimant
suffered a broken back. Dr. E. Bennette Henson, a bone and
joint specialist of Charlston, made an examination of her condi-
tion on November 14, 1944. He “found she had a broken back——
the residuals of a broken back in the dorsal spine, that is, the
seventh and eighth dorsal vertebrae.”

Claimant now seeks an award by way of damages for the
injuries which she has received and asks that her hospital and
doctor bills may be paid.

It is the contention of claimant that it was the legal duty of
the state, acting by and through its road commission, to “keep
and maintain said state public highway in a reasonably safe
condition for vehicular traffic.’”” She says that the road commis-
sion negligently and carelessly failed to keep said highway in
a reasonably safe condition for vehicles to travel over and upon,
in that employees of said road commission negligently and care-
lessly piled a large amount of loose gravel upon said highway at
the point where the car in which she was a guest was being
driven and that said employees negligently and carelessly faifed
to spread the gravel along and upon said public highway in a
proper and safe manner and negligently and carelessly permitted
said gravel to remain in a large pile. She attributes the cause of
the accident to these alleged acts of negligence on the part of
the road commission.

The evidence in the case is in sharp conflict. Corporal Knight,
Mrs. Knight, his wife, claimant and Madge Schmidt, who had
made her home in the Knight family for ten years, testified in
unmistakable terms to the effect that there was a large pile of
gravel on the right-hand side of the road and that by reason of
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the car running into it the accident occurred. Mrs. Knight,
mother of claimant and driver of the automobile, said: “Well,
as I hit this gravel my car swerved to the right, and I, of course,
tried to keep it in the road, and it swerved to the left and
started to skid sideways and almost upset in the middle of the
road, and then-—1I don’t know what made it—I think I must
have got my foot on the gas thinking I was on the brake.”
After the occurrence of the accident Corporal Knight was notified
at New Cumberland and immediately drove to the scene. He
testified:  “Just prior-—about a hundred feet before the car
went over the embankment—all of this road was gravelled road
—there were a pile of gravel on the righthand side traveling
toward West Union, south, about 12 feet long and about six
or seven or eight inches deep. Gravel had been dumped there
on the traction of the road on the righthand side.”” Mis.
Schmidt visited the scene of the accident on the day following
its occurrence and corroborated the testimony given by Corporal
and Mrs. Knight. The testimony of claimant herself was not
enlightening, but was to the same substantial effect of that given
by the other witnesses. The car skidded for one hundred feet
from the point where claimant’s mother said it struck the pile
of gravel before going over the embankment. Both ladies were
rendered unconscious. Neither Corporal Knight nor Mirs.
Schmidt saw the accident occur.  When a gentleman from West
Union went to the scene of the accident to transport claimant and
her mother to West Union neither told him anything about hav-
ing run into a pile of gravel.

The evidence offered by the road commission in opposition
to the claim makes it plain to the court that the accident could
not have occurred for the reason and under the circumstances
relied upon by claimant. All of this evidence is positive, direct
and persuasive. F. R. Amos, maintenance superintendent of
roads in Tyler county, and so employed for seven years, and
familiar with state route 18 in Tyler county, said that no acci-
dent of claimant had been reported to him and that if an ob-
struction had existed on the highway it would have been re-
ported to his department, which was never done. He said
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that no gravel was placed upon state route 18 in July, 1940,
and that if any gravel had been placed upon the road he would
have known about it. He said there was never heavy traffic
on that road.

Harvey Graham, maintenance foreman for the road commis-
sion in Tyler county, who has been employed on the highway
in question for twenty-one years, Russell Ashe, foreman and
truck driver for the road commission, John W. Headley, em-
ployee of the road commission, and Roy Rhodes, a former
truck driver, testified in such particularity as to make it obvious
to the court that the road on which the accident occurred was
in good condition for public travel and that no pile of gravel
was on the road in the month of July, 1940, at the point where
it is contended by claimant that there was a pile of gravel. No
good purpose will be served by detailing the testimony of these
several witnesses. It is sufficient to say that the claimant has
failed to establish the merit of her claim as one for which the
Legislature should make an appropriation.

‘We repeat what we have heretofore said that the state does
not guarantee the safety or freedom from accidents of persons
using its public highways.

It is unfortunate that the accident in question should have
occurred, but we are unable to find anything in the record that
wauld warrant an award in favor of claimant. An award will
therefore, be denied and the claim dismissed.
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(No. 420-S-—Claimant awarded $312.00)

JACOB F. BENNETT, Claimant,

V.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 11, 1945
Appearances: The claimant in his own behalf:
W. Bryan Spillers, Assistant Attorney General, for the state.

CHARLES J. SCHUCK, JUDGE.

Claimant, Jacob F. Bennett, was permanently injured by a
dynamite explosion on March 20, 1934, while working for
the state road commission in Nicholas county, West Virginia,
and this court at its January term, 1943, in an opinion ren-
dered by The Honorable Walter M. Elswick, one of the judges
of the said court, held that claimant had been injured through
no fault of his and without any negligence whatever on his
part, and was therefore entitled to an award. Accordingly, as
shown by the records of this court, an award of $1,248.00 was
made for the biennium 1943-1945, payable at the rate of $52.00
per month.

The Legislature had on previous occasions made appropria-

tions to pay the claim of said claimant for a period from June
30, 1935 to 1941.

The state road commission was not a subscriber to the
workmen’s compensation fund at the time claimant was injured.
It has been the apparent policy of the Legislature to award com-
pensation to claimant in the nature of payments similar to those
payable by the workmen’s compensation commission. The
claimant in this case has expressed his desire to receive compen-
sation in this manner rather than to receive a lump-sum award.
His reason for this is prompted by his inability to attend to
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any business affairs due to deranged mental condition caused by
the explosion,

By reason of the specification that the amount was to be
paid claimant at the rate of $52.00 per month, beginning Jan-
vary 1, 1943, but specifying further that it was for the “Bien-
nium” which did not begin until July 1, 1943, there was a
period of six months for which no payments were made to
claimant. The road commission now recommends that the sum
of $312.00 be paid to claimant to compensate him for the six
months period, viz: from January 1, 1943 to July 1, 1943,
not covered by the award of February 10, 1943, in re claim
No. 223, 1 Ct. Claims (W. Va.) 108, and the said recom-
mendation is concurred in by the office of the attorney general
of the state of West Virginia.

In view of the evidence heretofore submitted, and the decision
heretofore referrd to and renderd by this court, as well as the
expressed desire of claimant to have compensation paid in
monthly instalments, we recommend an award of three hun-
dred and twelve dollars ($312.00) for the said period from
January 1, 1943 to July 1, 1943, during which no payments
had been made and during which time, to such payments, as
shown by the evidence heretofore taken and the recommendation
of the state road commission, concurred in by the attorney gen-
eral’s office, cfaimant was entitled.

An award of three hundred and twelve dollars ($312.00)
is accordingly made.
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(No. 421-S—<Claimant awarded $936.00)

JACOB F. BENNETT, Claimant,
v.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 11, 1945

CHARLES J. SCHUCK, JUDGE.

As heretofore indicated in an award made at the present term,
as well as an award made by this court to claimant on Feb-
ruary 10, 1943, to which reference has been made in claim
No. 420-S, and for the reasons appearing in said opinion,
heretofore filed in claim No. 223, 1 Court of Claims (W. Va.)
108, claimant filed his claim herewith for $936.00, payable
at the rate of $52.00 per month, beginning July 1, 1945 and
continuing to December 31, 1946; this claim being in effect
a continuvation of the award made February 10, 1943, in case
No. 223, supra.

The state road commission, through its officials, recommends
the continuation of the payment for the period indicated, at
the rate of $52.00 per month and the attorney general, through
the assistant attorney general, W. Bryan Spillers, concurs in
the said recommendation.

In view of the action heretofore taken by the Legislature in
honoring and allowing said monthly payment for the periods
indicated, we make a further award of nine hundred and thirty-
six dollars ($936.00) for the period from July 1, 1945, to
December 31, 1946, payable to claimant at the rate of $52.00
per month.
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(No. 428-S—Claimant awarded $15.00)

R. C. ATKINS, Claimant
. v.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 11, 1945
CHARLES J. SCHUCK, JUDGE.

On September 6, 1944, while driving along route No. 25,
near Dunbar, West Virginia, claimant was obliged to drive
off the road ento the berm thereof to allow another car to pass,
and in so doing the rear right tire of his car was cut by a piece
of road sign or peg left sticking out of the ground by the
employees of the road commission who had removed the sign
proper but had failed to take out and remove the iron peg
which seemingly was sharp enough to cut and ruin the tire
of the claimant while on the berm of the road as aforesaid.

The claim is in the amount of $15.00, and settlement of
the said amount is agreed to by the road commission and ap-
proved by the attorney general’s office through the assistant
attorney general.

An award in the sum of fifteen dollars ($15.00) is therefore
made in favor of claimant and we recommend payment ac-
cordingly.
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(No. 425-S—Claimant awarded $50.00)

B. PREISER COMPANY, Inc., Claimant,
v.

BOARD OF CONTROL. Respondent.
Opimion filed January 11, 1945
CHARLES J. SCHUCK, JUDGE.

Claimant presents its claim in the amount of $50.00 for
transportation charges occasioned by making a shipment of
certain equipment from Charleston to Huntington, West Vir-
ginia, and the return of same to Charleston upon rejection of
the equipment at Huntington.

From the record it seems that the equipment was intended
for Marshall College and for some reason, not apparent, the
authorities at Huntington repudiated the contract or order
theretofore entered into or given through the board of control,
and claimant was obliged to pay freight charges to Huntington
and return on the equipment in question. The board of con-
trol, through its officers, in a communication sent to this court,
stated substantially that the claim should be paid and that the
board of control feels that it is a just claim and that compensa-
tion should be made accordingly to the company claimant.
The position of the board of control in the matter is affirmed
by the office of the attorney general ‘hrough its assistant, in
the approval that is likewise submitted with the communication
of the board of control. Under the circumstances and the
facts presented to us we therefore ma'e a recommendation that
the sum of fifty dollats ($50.00) be paid in full settlement
of the claim and recommend to the Legislature that the ap-
propriation be made in accordance with the said findings.
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(No. 442-S—Claimant awarded $39.99)

I. FRANK HALLER, Claimant,
v.

STATE ROAD COMMISSION, Respondent.

Opinion filed January 12, 1945

CHARLES J. SCHUCK, JUDGE.

On December 4, 1944, claimant, while driving his automo-
bile on U, S. highway 19, in Harrison county, West Virginia,
at 7:30 A, M. on the date in question, and while the weather
was foggy. had a collision with a state road truck operated by
an employee of the state road commission.

From the record and facts submitted it seems that the state
road truck in question was attempting to enter upon said high-
way and had pulled on the highway with the front bumper of
said truck extending over and upon the highway for a distance
of about six feet, Claimant was traveling north on the high-
way at the time of the said collision. The investigation, as
conducted by the safety director for that particular district,
shows that the driver of the state truck was at fault, and that
by reason of the said negligence the accident in question oc-
curred. No negligence is imputed to claimant. The damages
to claimant’s car amounted to $39.99.

The state road commission recommends payment of the
aforesaid amount in full settlement for all damages incurred
by the claimant by reason of the accident, and the claim is
approved for payment by the assistant attorney general. We
therefore make an award in the sum of thirty-nine dollars and
ninety-nine cents ($39.99) and recommend that payment be
made accordingly in the said amount.



W.VA.] REPORTS STATE COURT OF CLAIMS 11

(No. 429-S—Claimant awarded $72.00)

DORIS C. BOWMAN, Acting for her daughter,
Mary Margaret Gilbert, infant, Claimant,

v.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 12, 1945

CHARLES J. SCHUCK, JUDGE.

The facts as submitted in this claim show that on October
15, 1944, Mary Margaret Gilbert, age twelve years, while
running across the Third avenue bridge on state route No. 2
in the city of Huntington, West Virginia, stepped on a board
which broke, causing the said infant’s leg to go down through
the sidewalk and injuring her in such a way as to require medical
attention. She was treated by Dr. J. S. Hayman and Dr. Cole
D. Genge, of Huntington, and an X-Ray was taken and ac-
cording to the report of the state road investigation there were
no permanent injuries. The medical bills amounted to $22.00
for both physicians. The mother of claimant has agreed to
settlement in the sum of $50.00 plus the $22.00 for medical
services in full for all damages that may have been suffered by
said infant and incurred by reason of the said occurrence. The
state road commission recommends the payment of the amount
in question, to wit: $72.00, and this conclusion is concurred
in and approved by the attorney general’s office through the
assistant attorney general.

We approve the claim as one that should be paid, but desire
to call attention to the fact that as the real claimant is an infant,
a guardian should be appointed by the county court of Cabell
county, who would be empowered to receive the amount in-
volved and give to the state road commission a propetr and
sufficient receipt. An award of seventy-two dollars ($72.00)
accordingly is made.
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{(No. 430-S—Claimant awarded $40.80)

J. E. NEFF, Claimant,
v,

STATE ROAD COMMISSION, Respondent.
Opinion filed January 12, 1945

CHARLES J. SCHUCK, JUDGE.

Claimant filed his claim in the sum of $40.80 for damages
alleged to have been caused to his truck by being struck by
state road commission truck No. 730-76.

The accident occurred on state route No. 5, in Trubota,
Gilmer county, West Virginia, on July 19, 1944.

From the record as submitted for our consideration it appears
that the state road truck, preceding or ahead of claimant’s truck,
stopped suddenly without any warning whatever to claimant,
or without any hand signal being used by the operator of
the state road truck, causing a collision between the two
trucks and bringing about the damages in question.

Claimant originally presented a claim for $75.00, but has
agreed to accept the amount of $40.80 in full settlement of all
damages occasioned by the accident referred to.

Payment of the claim is recommended by the state road
commission and approved by the attorney general’s office
through the assistant attorney general, and we, therefore.
recommend an award of forty dollars and eighty cents ($40.80)
to claimant in full settlement of all damages occasioned by the
said collision.
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(No. 431-8—Claimant awarded $179.93)

A. R. HOLBERT, Claimant,
V.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 15, 1945
G. H. A. KUNST, JUDGE.

In October, 1944, claimant’s Chevrolet truck loaded with
logs, broke through Stockton Run No. 35-8 bridge, in Calhoun
county, West Virginia, and fell into the creek. The bridge was
unsafe by reason of a rotten sill, and no notice of capacity of
bridge or warning signs were posted.

The cost of repairing the damage so occasioned amounted to
$179.93, for which claim is made. Respondent recommends
and the attorney general approves its payment.

An award of one hundred and seventy-nine dollars and
ninety-three cents ($179.93) is made to claimant.

(No. 427-S—=Claimant awarded $15.00)

GENE COONTS, Claimant,
v.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 15, 1945
ROBERT L. BLAND, JUDGE.

While state road commission truck No. 730-72, operated
by one Lee Cross, on a state road in Barbour county, on June
1, 1944, was making a right turn at the road intersection, its
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right rear wheel caught the right rear fender of a 1941 Buick
automobile owned by claimant, then lawfully traveling upon
the highway. Investigation of the accident discloses that
claimant’s vehicle had been damaged to the extent of $15.00,
which amount was found to be necessary to pay for costs of
repair. Claimant filed his claim with the road commission
for that amount. The head of that agency, deeming the claim
to be meritorious, concurred in its payment, and made and filed
a record thereof with the clerk of this court on December 8,
1944. An assistant attorney general approved the claim as
one for which an appropriation should be made by the Legis-
lature. We are of the same opinion.

An award is therefore made in favor of claimant, Gene
Coonts, for fifteen dollars ($15.00).

(No. 435-S—Claimant awarded $50.00)

J. F. MEANS, Claimant,
V.

STATE ROAD CGMMISSION, Respondent.
Orinion filed January 15, 1945
G. H. A. KUNST, JUDGE.

On November 13, 1944, the driver of state road truck No.
330-55, at East Street Bridge, route 21, in Parkersburg, West
Virginia, under the jurisdiction of respondent, to avoid a street-
car pulled off its track. Because of the heavy frost on the steel
plate of the bridge the truck skidded and struck claimant’s auto-
mobile, causing damage to the car, the cost of repairing which
amounted to $84.77.

Respondent recommends and the attorney general approves
an award of fifty dollars ($50.00), which is made to claimant.
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(No. 438-S—Claimant awarded $34.82)

ROY JARRELL, Claimant,
v.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 15, 1945
ROBERT L. BLAND, JUDGE.

On September 23, 1944, claimant Roy Jarrell, of Point
Lick, West Virginia, was driving his automobile on the state
highway on Campbells creek, near Tad, in Kanawha county,
West Virginia. A state road commission shovel was engaged
in work on the road. An employee of respondent, acting in the
capacity of flagman, permitted claimant to pass by the shovel.
The shovel was so operated that it struck claimant’s automobile
and caused such damage thereto that he was obliged to pay the
sum of $34.82 to have necessary repairs made thereto. For this
amount claimant filed a claim with the road commission for
reimbursement. The head of the agency concerned concurred
in the claim, made and filed a record thereof with the clerk of
this court on December 15, 1944. An assistant attorney gen-
eral, having examined the record, approves the claim as one for
which payment should be made by the state.

Under the facts appearing in the record we are of opinion
that the claim is meritorious and that an award should be made
therefor.

An award is, therefore, made in favor of claimant, Roy
Jarrell, for thirty-four dollats and eighty-two cents ($34.82).
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(No. 440-S—(_laimant awarded $161.26)

R. O. ROBERTSON, Claimant,
v.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 15, 1945

ROBERT L. BLAND, JUDGE.

The claim filed in this case is for repairs made to a damaged
automobile.

On November 30, 1944, Emily P. Robertson, wife of claim-
ant, R. O. Robertson, of 222 Holswade Drive, Huntington,
West Virginia, was driving an automobile owned by her hus-
band, bearing West Virginia license No. 8790, in the city of
Huntington, West Virginia and was traveling south on Tenth
street. The street was slippery and wet. Mrs. Robertson had
the right of way. State road commission truck No. 229-19
failed to stop at the stop sign, as a result of which it collided
with claimant’s car and caused serious damage thereto. An
investigation made by the road commission shows that the
state-operated vehicle was at fault and responsible for the acci-
dent. An itemized estimate of the necessary costs of repairs to
claimant’s car fixes the amount at $161.26. The head of the
department concerned concurs in the claim filed for that amount.
An assistant attorney general, whose duty it is to familiarize
himself with the record, has approved the claim as one which,
within the meaning of the court act, should be paid by the
state,

An award is now made in favor of claimant, R. O. Robert-

son, for one hundred and sixty-one dollars and twenty-six
cents ($161.26).
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No 374—Claim denied)

R. G. YOAK. Claimant
v.

STATE ROAD COMAMIISSION. Respondent.

Opinton fled Janvary 15, 1945

An award will be refused. where rezscnable zare has not been exercised by
a claimant in driving an automobile over an uneven rock stratum in the road,
causing an accident. in which ¢laimant is in-ured and f-r whizh 2n award
is asked against respondent.

Appearances:

J. Worley Powell. for claimant:

W Bruan Spillers. Assistant Atternev General for the state.
G. H. A KUNST. Juce.

Claimant. R. G. Yoak. a Methedist Minister at about 7:30
o'cloch. P. 3. on the 30th dav of October. 1942, started to
drive in a Ford coupe from his home in Farmingren. Marion
countv. West Virginia. to hold services at Bethel Methodist
Church in said county. When at a point about one-half a mile
distant from the church. his car left the road. overturned and
rolled down a steep embankment on the lefr side of the road.
as a result of which he was severelv intured. which he alleges
was cansed by orespondent’s negligence in permuitting an uneven
rock stratum forming part of the read bed to remain as an ob-
struction in the road. causing this acatdent and for which alleged
negligence. claimant asks an award against respondent for the
sum of ST.070.00

This secondary road in Lincoln districr of said countv of
Marton 1s called the Dunkard Mill Crech Road and s under
the junsdiction of respendent

At the place where the accident occurred the road was from
twelve to fifteen feet in width, the stratum of uneven rock ex-
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tended over half the distance from the upper right side of the
road across it, but not leaving sufficient space between the rock
formation and the embankment on the left for a car to pass.
The preponderance of evidence of a number of witnesses, thor-
oughly familiar with the uneven surface of this place in the
road, from constantly driving over it, was that with reasonable
care in driving no serious danger or unusual hazard resulted from
this condition and that had claimant exercised such care the
accident would not have occurred. A careful examination of
this place made by the court confirmed this conclusion. An
award is refused and the case dismissed.

(No. 311—Claim denied)

R. J. THRIFT, Jr., Claimant,
v.

EDGAR B. SIMS, State Auditor and ex officio Commissioner
of Forfeited and Delinquent Lands, Respondent.

Opinion filed January 16, 1945

Compensation for duaties performed and services rendered by a deputy
commissioner of forfeited and delinquent lands is payable out of the operating
fund for the land department in the auditor’s office; and the Court of Claims
will not recommend to the Legislature an appropriation for such compensation
when a claimant fails to allege and prove that compensation for such services
claimed by him and to which he might show himself to be justly entitled
is not available in the said fund for the satisfaction of his claim.

Arnold M. Vickers, for claimant;

Ira J. Partlow, Attorney General, Eston B. Stephenson, and
W. Bryan Spillers, Assistant Attorneys General, for respondent.

ROBERT L. BLAND, JUDGE.

On the 13th day of October, 1942, by authority of chapter
117 of the Acts of the Legislature of the state of West Virginia,
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1941, regular session, claimant R. J. Thrift, Jr., was duly ap-
pointed a deputy commissioner of forfeited and delinquent lands
for Fayette county, West Virginia, by Edgar B. Sims, the state
auditor, as ex officio commissioner of forfeited and delinquent
lands of West Virginia. He maintains that as such deputy com-
missioner he made and completed ‘“‘basic’”’ abstracts of title on
six hundred and sixty-two separate and distinct tracts and parcels
of property, of which number thirty-two tracts were abstracted
completely. Pursuant to his appointment as such commissioner
claimant applied to the circuit court of Fayette county, West
Virginia, on November 2, 1942, for an order fixing the date
of sale and the date of first publication of the list and notice of
sale as was provided by said act, and on that date secured the
entry of an order of said court setting the date of sale for January
25, 1943, and the date of first publication for November 12,
1942. Prior to the sale ninety-four tracts were redeemed from
the deputy commissioner and two tracts were suspended from
sale, leaving a total of seven hundred and forty-seven tracts
which claimant offered for sale on January 25 and 26, 1943.
Of this total number seventy-five tracts were sold to individuals
and six hundred and seventy-two tracts were sold to the public
land corporation of West Virginia. Ten of these tracts sold
to the public land corporation were redeemed by the owners
before any abstracts thereof were made by the deputy commis-
sioner.

Claimant says that he performed said work in good faith
and under authority of the statute of West Virginia in effect
at that time. "~ He maintains that said statute provided in effect
that he should be paid $5.00 for each abstract completed, which
would entitle him to the sum of $160.00 for the thirty-two
abstracts completed, and that in addition to those completed he
made ‘‘basic” abstracts on six hundred and sixty-two additional
tracts of property in complete good faith and under authority
of the statutes of West Virginia in effect at that time, and that
for such work he should be entitled to a minimum of one-half
of the fee allowed for completed abstracts, which would entitle
him to an additional fee of $1575.00, which together with the
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said $160.00 would entitle him to the gross payment of
$1735.00 for work and labor performed. Claimant contends
that all of this work was done and completed about one week
prior to March 26, 1943, on which date the Supreme Court of
the state of West Virginia held the act above mentioned and
under which he performed his services to be unconstitutional.
He says that he has been paid nothing, directly or indirectly, for
his said services. He asks that his claim for the sum of $§1735.00
for work and labar done as deputy commissioner of forfeited
and delinquent lands of Fayette county, prior to March 19,
1943, be allowed, approved and confirmed and that the same
be recommended to the Legislature for appropriation and ap-
proval.

The attorney general has moved to dismiss the claim on
the following grounds:

“(1.) That the facts and allegations of Claimant’s
petition do not state a valid cause of action on a
claim sufficient in law against respondent or the state
within the meaning of chapter 20, Acts of the Legis-

lature, 1941, known as the State Court of Claims
faw;

“(2.) No liability exists against the state since
claimant is not entitled to compensation for services
rendered under an unconstitutional statute.”

In the case of Sims, Auditor, et al v. Fisher, Judge, decided
March 26, 1943, reported in 25 S. E. 2nd series, page 216,
125 W. Va. 512, the Supreme Court of Appeals of West Vit-
ginia determined that the provisions of the statute undetr which
claimant contends that he performed services ** . . . with ref-
erence to the creation of the office of commissioner of forfeited
and delinquent lands, and his deputies in the several counties
of the State, and for the certification of delinquent and forfeited
lands to the circuit courts of the counties, and which provide
the method by which lands may be redeemed from the deputy
commissioners, are valid exercises of legislative powers . . .
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but held “ . . . the act unconstitutional, first, so far as it fails
to provide for a judicial ascertainment, prior to any order of
sale, that lands proceeded against are, in fact, subject to sale;
and, second, because as the act now stands it attempts to impose
upon circuit courts administrative powers, in connection with
such sales, in violation of the several constitutional provi-
sions . . . " partcularly referred to in the opinion.

Section 33, article 4, chapter 117, enacted by the Legislature
of 1941, reads as follows:

“Immediately after the sale the deputy commis-
sioner shall, as to each sale of forfeited or delinquent
land to the public land corporation, proceed with the
examination of title and with preparation of the list
of persons to be served with notice to redeem. Before
the sale may be confirmed, he must complete the list
and apply to the circuit court or judge for an order
directing the clerk to prepare and serve the notice as
provided in sections thirty-seven and thirty-eight of
this article. For such services in respect to each sale,
the deputy commissioner shall be entitled to a fee of
five dollars, plus such additional compensation as the
auditor may recommend and the court or judge ap-
prove, to be paid out of the operating fund for the
land department in the auditor’s office.”  (Italics
ours.)

This statute makes no express provision for the payment of
compensation for “‘basic’’ abstracts. It does not expressly pro-
vide for the payment of a fee of five dollars for a completed
abstract and other services to be performed. It is true that it
does provide that for all of the services therein directed to be
performd by a deputy commissioner of forfeited and delinquent
lands he shall be entitled to a fee of five dollars and such addi-
tional compensation as the auditor may recommend and the
court or judge approve. It is not contended by claimant that
he did more than make basic abstracts on 662 tracts of land
and complete abstracts on 32 parcels of that number. Claimant
maintains that he was engaged approximpately two months in
performing the services and doing the work for which he claims
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in this case an award should be made in his favor of $1735.00.
He says that none of his abstracts or data have been furnished
to the auditor as ex officio commissioner of forfeited and de-
linquent lands. When asked, ““Was this data turned over to
the auditor?” claimant replied, ‘‘No, sir, and it won’t be
until T get paid for it. Until I am paid for it it is my own
personal property.”” When asked if he had been paid any fees
or commissions as deputy commissioner, he answered, *‘I have,
but not for this particular work.”” We presume that he had
reference to the sum of one dollar paid to him for every tract
certified to the circuit court of the county of his appointment,
as provided by section 5, article 4, of the statute. Since 747
tracts were offered for sale, 2 suspended from sale and 94 re-
deemed, making a total of 843, it is assumed that claimant has
already been paid that much money, even though he may not
have been paid any additional compensation for the partial
work done by him under section 33 of article 4, chapter 117.

We have no hesitation in expressing the opinion that there
can be no valid cause of action against the state. There may
however, be meritorious claims prosecuted for which appropria-
tions should properly be made against the state as a sovereign
commonwealth. We are not prepared to concede that a claim
against the state is synonymous with a cause of action. There
is much authority to sustain the proposition that no liability
exists for services performed under an unconstitutional statute.
43 Am. Jur. section 341, at page 135. We deem it unnecessary
to make further citation. We are of opinion, however, that under
circumstances where services have been rendered in good faith
under a statute subsequently declared to be unconstitutional
compensation could properly be made.

We have examined what are called ‘“‘basic abstracts’ in this
case as well as an original completed abstract. In view of the
determination which we have concluded to make of this claim
we deem it unnecessary to discuss whether or not these abstracts,
basic and complete, are of any or such value to the state or to
the public land corporation as would warrant and justify this
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court in making a recommendation to the Legislature for an
appropriation such as that prayed for in claimant’s petition.
In our judgment compensation for duties performed and services
rendered by a deputy commissioner of forfeited and delinquent
lands is payable out of the operating fund for the land depart-
ment in the auditor’s office. Section 33, article 4, chapter 117,
Acts of the Legislature of West Virginia, 1941.

An award is denied and the claim dismissed.

CHARLES J. SCHUCK, JUDGE, dissenting.

The majority opinion reviews in detail the facts upon which
this claim is based; the act under which claimant was employed
by the auditor to do the abstracting in question, and a review
of the decision by our Supteme Court declaring the act un-
constitutional, the said court’s decision having been tendered
shortly after the claimant had performed and finished his
services.

The attorney general moved to dismiss the claim upon the
grounds:

“1. That the facts and allegations of claimant’s
petition do not state a valid cause of action on a claim
sufficient in law against respondent or the state within
the meaning of chapter 20, Acts of the Legislature,
1941, known as the State Court of Claims law;

““2. No liability exists against the state since claim-
ant is not entitled to compensation for services ren-
dered under an unconstitutional statute.”

Without entering upon a discussion of the law applicable to
the proposition, whether or not a legal or so-called valid cause
of action is presented, I feel that claimant is entitled to at least
reasonable compensation for the services rendered. He was
retained by the auditor to do the work. He rendered his services
in good faith; a fact evidently admitted, at least indirectly, in
the majority opinion as shown therein, where the opinion
recites:  ““We are of opinion, however, that under circum-
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stances where services have been rendered in good faith under
a statute subsequently declared to be unconstitutional compen-
sation could properly be made.”’

He discharged his obligation to the state in full before the
rendering of the Supreme Court’s decision, and to deny him
compensation for his services is in my opinion unjust and un-
warranted, especially so, when technicalities must be resorted
to in order to deny his claim. There was, at the very least, a
moral obligation on the part of the state to pay, and if the
clause “‘equity and good conscience’” in the act creating the
Court of Claims mean anything, then, in my apinion, this is
a claim which ought to be paid. The fact that the act under
which he rendered the services was declared unconstitutional
cannot control since many courts hold that liability does exist
for services rendered under an act which is afterward declared
unconstitutional. In fact I firmly believe that the majority of
the courts so hold. If this were not true then we can readily
contemplate that many state officers and employees could, at
some time or other, he denied pay of salaries, in whole or in
part, because they had worked or rendered services under an
act later declared unconstitutional. It is obvious that to deny
them pay under such circumstances would be a gross injustice
and an irreparable wrong.

I repeat, the claimant acted in good faith; he rendered the
desired services for which the auditor had retained him; the
services may yet be beneficial to the state at some future time;
equity and good conscience are beyond question on the claimant’s
side, and demand that he be paid.

I would therefore favor an award.
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(Nos. 324, 325, 326, 327—Claims denied.)

JOSEPH HARVEY LONG. PAUL WALKER LONG,
JENNY ELOISE LONG and HILDA S. LONG, Claimants,

v.

STATE TAX COMMISSIONER., Respondent
Opinion filed January 16, 1945

The Court of Claims is without jurisdiction to extend the time fixed by
statute to make application for refund of excess income tax paid. Such
income taxpayer is obliged to avail himself of the remedy provided by law
for relief.

Appearances:
Scott & Ducker(H. L. Ducker) for claimants:

Ira J. Partlow. Acting Attorney General, Eston B. Stephen-
son, and W. Bryan Spillers, Assistant Attorneys General for
respondent.

ROBERT L. BLAND, JupcGt..

Claimants, residents and taxpayers of the city of Hunting-
ston, Cabell county, West Virginia, made and filed with the
state tax commissioner of the state of West Virginia, on March
15, 1938, regular income tax returns and paid taxes to the
state for the year of 1937, in accordance with the law in such
case made and provided. After making and filing these returns
and the payment of taxes thereon they discovered that by reason
of their failure to take into consideration, in determining the
amount of their respective incomes for the year 1937, the fair
market value of the stock of the Charleston Broadcasting Com-
pany, a West Virginia corporation, as of January 1, 1935, which
said company was being liquidated in the years 1936 and 1937,
they-paid to the state the following sums in excess of the amounts
which they were obligated to pay to the state as income taxes
for said year 1937:

Joseph Harvey Long, $617.31.
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Paul Walker, Long, $308.65.
Jenny Eloise Long, $308.65.
Hilda S. Long, $308.65.

Subsequent to two years after filing by claimants of their
said income tax returns for the year 1937, but within three
years from the time they so filed their 1937 income tax teturns,
they respectively filed with the state tax commissioner requests
for and claims of refunds in the said excess sums so paid by
them respectively, with interest from the date of said payments,
which requests and claims were refused and denied by the state
tax commissioner for the reason that under the regulations
promulgated by the state tax commissioner the said requests and
claims were not presented or made within two years from the
date of the filing by claimants of their income tax returns for
the year 1937 and because -the hercinafter specified three year
limitation upon so doing was not applicable to such requests
or claims of refund.

Claimants direct the court’s attention to chapter 128 of the
Acts of the Legislature, regular session, 1939, amending and
reenacting article 13-a of chapter 11 of the code of West Vir-
ginia of 1931, which provides as follows:

“Sec. 54. Refunds. A taxpayer who has paid in
any manner, except under the provisions of subsection
three or four of section fifty-three, an amount of tax
for any taxable period in excess of the amount
legally due for such period, may file with the com-
missioner a claim for refund of such excess.

“Unless a claim for refund is filed by the taxpayer
within three years from the time the tax was due or
within two years from the time the tax was paid,
whichever shall be the later date, no refund shall be
allowed.

“The amount of the refund shall not exceed the
portion of the tax paid during the three years imme-
diately preceeding the filing of the claim, or, if no
claim was filed, then during the three years imme-
diately preceeding the allowance of the refund. A
refund under this section shall be with interest at
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six per cent from time of payment. Interest payments
on refunds heretofore made under this article are
hereby authorized and approved.”’;

and to the regulations relating to the West Virginia Personal
Income Tax Act, promulgated by the state tax commissioner,
which includes the original income tax act of 1935, as amended
by the Acts of the Legislature of 1937 and as further amended
by the Acts of the Legislature of 1939, which contains, in sec-
tion 54 thereof, page 155, the same provisions as are above set
forth, with section 61 of said regulations of the state tax com-
missioner reading as follows:

“Sec. 61. This article shall take effect as of Jan-
uary first, one thousand nine hundred thirty-five,
and the first tax to be assessed under this article shall
be computed upon income received during the calendar
year one thousand nine hundred thirty-five.”

Claimants say that relying upon the provisions of section
61 as set forth in the regulations of the state tax commissioner
they were informed and believed that they could make such
requests for and claim of refund of the said overpayments of
taxes for 1937, in the said sums of $617.31, $308.65, $308.65,
and $308.65, within a period of three years after the date of
the filing of their respective income tax returns for the year
1937 on or before March 15, 1938, that is, that they could
make such requests or claims for refunds at any time prior to
March 15, 1941, and that they did so make such requests and
claims for refund within that time, and that although it may
be true that they have no strictly legal right to have refunds on
account of the said provisions of the said regulations of the
state tax commissioner, yet they contended that they relied upon
the information furnished by the state tax commissioner in his
said pamphlet of regulations as to the law and to the regula-
tions relating thereto and as to the time within which they
could apply for such refund, and consequently they have been
unduly and unfaitly prejudiced and damaged on that account
in the premises, and have suffered the loss of the amount of
refund claimed, with interest thereon, which loss and damages
they maintain they should not in equity and in fairness suffer.
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In this proceeding claimants seek awards for said alleged over-
payments, with interest thereon from March 15, 1938.

Respondent admits the filing of 1937 income tax returns and
the payment of taxes thereon on March 15, 1938 by claimants,
but has moved to dismiss all four of the claims. Respondent
contends that under the law applicable (section 53, article 13-a,
chapter 11 of the code as amended by chapter 89, Acts of the
Legislature of 1935) claimants were required to make applica-
tion to the commissioner for revision of the taxes assessed
against them at any time within one year from the filing of
the returns, whereupon the tax commissioner would be required
by statute to refund to the taxpayers the amount, if any, paid
in excess of the tax found by him to be due; and that likewise
any refund under the provisions of the general appropriation of
chapter 1, Acts of the Legislature, 1937, title 2, section 8 ex-
pired as of June 30, 1939, the end of the second fiscal year
(chapter 1, title 1, section 2, Acts of the Legislature, 1937).
It is maintained that the claims for refunds for everpayment
expired and were barred by the statute of limitations at least
eight months prior to the circulation of the regulation containing
the alleged misrepresentation as complained of by the claimants,
which regulations were not given public circulation until at
least February 15, 1940, and that therefore no injury or
prejudice to the rights of claimants could have occutred from
any alleged misrepresentation occurring after the claimants
were legally barred from filing applications for income tax re-
funds for overpayment of taxes.

Respondent further defends the four several claims on the
theory that claimants had an adequate remedy under section 53,
article 13-a, chapter 11 of the code as amended, chapter 89,
Acts of the Legislature, 1935, whereby they could have paid
the tax under protest and then made application to the tax
commissioner for refunds of the amounts paid within one year
from the filing of the return, and if refused refunds they could
have brought mandamus proceedings in the circuit court of
Kanawha county against the tax commissioner asking that the
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correct amount of their tax liability be extended and that any
excess paid by them beyond the proper charge be refunded as
authorized by the decisions of the Supreme Court of Appeals
of West Virginia in Dickinson v. James, 120 W. Va. 222. It
is argued that claimants had an adequate remedy within the
meaning of subsection 7, section 14, article 2, chapter 14 of
the code providing that the jurisdiction of the State Court of
Claims shall not extend to any claim with respect to which a
proceeding may be maintained by or on behalf of the claimant
in the courts of the state.

Upon careful consideration of the record we conclude that
claimants could not have been misled by anything contained or
appearing in the regulations promulgated by the tax commis-
stoner. Their failure to make application for refunds within
the time prescribed by statute to do so was doubtless the result
of misapprehension or inadvertence on the part of the person
charged by claimants with the responsibility and duty of making
application for refunds on their behalf. The evidence offered
by claimants upon the hearing in support of their claims seems
to us to warrant this conclusion.

Claimants admit that they have no strictly legal right to
refunds but argue that in equity and good conscience awards
should be made in their favor. This court has no power to
extend the time for making application for refund of taxes paid
beyond that fixed by statute. Under the facts disclosed by the
record we are unable to perceive that claimants are entitled to
redress against the state, either at law or in equity.

Claimants had a remedy afforded them by statute. By
pursuing that remedy and making application for refunds of
excess income taxes paid by them within the period fixed by law
to do so it would have been the duty of the tax commissioner
to make such refunds to them as they might have shown
themselves to be entitled to receive. This court must deal with
the statute as it finds it. 'We have no power to afford claimants
relief in the premises.

An award is denied in each case.
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(No, 378—Claimant awarded $865.00 upon rehearing)

ELMA SHEPHERD, Claimant,
v.

DEPARTMENT OF PUBLIC ASSISTANCE, Respondent.

Opinion filed Januory 17, 1945
Opinion on rehearing filed December 17, 1945

An employee of the department of public assistance engaged in the work
of investigating applications for relief and commonly termed a ‘‘visitor”
and whose position and salary are based upon seniority and service ratings
and who is one upon the preferred eligible list when appropriations for the
said department are curtailed or decreased, cannot be dismissed without just
cause and if so dismissed without such just cause is entitled to her salary
during the period of such dismissal.

Appearances:

W. §. Pettigrew, and R. K. Talbott, for the claimant;
W. Bryan Spillers, Assistant Attorney General, for the state.

CHARLES J. SCHUCK, JUDGE.

The claimant, Elma Shepherd of Huntington, West Virginia
was heretofore an employee of the Cabell county council of the
department of public assistance and was so employed for a long
period prior to the 27th day of June, 1943, She was known
as a "'visitor”” and had accumulated 15 and 9/12 points based
on seniority and service ratings. On the first day of July, 1943,
seemingly with no reason assigned therefor, she was dismissed
from the said service and on the 31st day of October, 1943, she
was formally notified of her dismissal with the following
charges preferred to wit:

“Inefficiency, does not cooperate with other workets
of the department; unsatisfactory in attitude toward
clients.”
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Subsequently, claimant appealed said dismissal to the merit
system council of the state of West Virginia and the charges
preferred as aforesaid not having been substantiated she was
on the first day of March, 1944, reinstated and has been since
said time performing her duties as a ‘‘visitor”” for the Cabell
county council of the department of public assistance. She
presents her claim in the amount of $1020.00 less a credit of
$95.00 in the nature of vacation pay, claiming a net amount of
$925.00 for her illegal dismissal during the period from July
1, 1943, to March 1, 1944; six months of said period being
calculated at the rate of $120.00 per month and two months
at the rate of $130.00, and $40.00 for four months increase
in salary at $10.00 per month involving the period from March
1, 1944, to July 1, 1944. So far as the salary claimed is con-
cerned, the amount thereof, if due and payable, seems to be
correct.

In petforming her services as such ‘‘visitor” claimant was
governed by the rules and regulations of the West Virginia
merit system by virtue of which certain ratings are given based
upon the efficiency of the employee, term of service and other
qualifications fixed and defined by the department having charge
of the said public assistance department. The employees in the
said department are practically under civil service and while
gaverned and controlled by certain regulations and requirements,
are likewise protected in their employment and cannot be dis-
missed after a certain time without just cause.

By reason of the reduction in the appropriation for public
assistance in the year 1943, it became necessary for the agency
in charge to reduce its staff. The West Virginia merit system
rule provides for a special way of reducing a force where it is
necessary because of lack of funds. The rule provides that
reduction of the force shall be made on the basis of the formula
promulgated by the merit system supervisor and which takes
into consideration the service ratings and seniority so far as
employment by the agency is concerned. Such formula was
submitted to the council or agency of Cabell county; was fully
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agreed to and the “layoff”’ or reduction of employees was to be
made by all the dependent agencies in accordance with the rule
so promulgated. The department of public assistance at the
time the emergency arose sent to the different county agencies
in the state the formula showing how the different county forces
were to be reduced and listed as well the names of the persons
who were eligible and how many should be retained in each
county together with the stipulation that the persons at the
top of the list were to be retained and indicating the number of
said persons so to be retained.

In the case of Cabell county where claimant was employed,
there were eighteen names submitted to the agency of that
county, together with the instructions that the first seven persons
so named were to be retained. Claimant was among the first
seven and according to the instructions given from the depart-
ment at Charleston ought to have been retained. However, the
local agency of Cabell county seemingly refused to comply
with the formula as promulgated by the state department and
shortly thereafter following a conference with the state agency
officials preferred charges against claimant alleging inefficiency,
failure to cooperate and unsatisfactory attitude toward clients.
From this dismissal so made, claimant appealed to the state
agency at Charleston and after a hearing, was fully vindicated
and the appeal upheld by the state council. The agency of
Cabell county in changing the “layoff”’ to dismissal acknowl-
edged that it had impropetly and irregularly dismissed claimant
from her employment. Claimant was fully reinstated and has
continued to work in the department since that time. She was
“laid off”” from July 1, 1943, to March 1, 1944, or a period
of eight months, during which time she received no compen-
sation so far as the record reveals.

In view of the nature of the employment in which claimant
was engaged, the rules and regulations governing her employ-
ment, the fact that she was virtually under civil service and
could only be dismissed for just cause; and the further fact
that the actions of the local agency of Cabell county in dismissing
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claimant being wholly unwarranted and improper impels us
to conclude that if the rules and regulations as promulgated by
the state department mean anything at all, then claimant is en-
titled to her salary for the period during which she was laid
off by reason of the improper and illegal action of the Cabell
county agency. .

The particular state agency involved is one of great import-
ance to the welfare of the state, taking care of citizens who by
reason of old age, physical incapaciy or ailments, or for other
reasons, are entitled to help and assistance from the state. The
very nature of the work required of employees in this depart-
ment makes special fitness so far as ability and personality are
concerned the very essentials necessary to successfully carry
on the work of the department; and it seems to us that the
establishment of the merit system which in effect in this par-
ticular department means civil service, would bring about a
higher and greater degree of efficiency and ability in the dis-
charge of the duties and obligations of the employees of that
department. It was therefore, right and proper that employees
in the department known as “‘visitors’’ should be protected and
continued so long as their services were satisfactory and bene-
ficial, not only to the department and the state, but to clients
as well. The department of Cabell county having acted
without authority or justification and the claimant not having
been guilty of inefficiency or any lack of cooperation as alleged
by that agency. is under the rules and regulations of the West
Virginia merit system as promulgated, entitled to her salary.
We therefore, make an award to the claimant in the sum of
nine hundred and twenty-five dollars ($925.00) and recom-
mend that it be paid accordingly.

CHARLES J. SCHUCK, JUDGE, upon petition for rehearing.

In the matter of the claim of Elma Shepherd, the court hav-
ing heretofore granted a rehearing and having again considered
the facts adduced at the former hearing, as well as those pre-
sented at the subsequent hearing the court, including Judge
Smith sitting for the first time during the regular October term,
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again holds that the said claimant is entitled to an award, with
the deducation, however, of $60.00 from the original award,
which said amount of $60.00 was heretofore inctuded in the
first award and is now deducted because the testimony offered
at the second hearing shows that the said amount, covering a
petiod from January 1, 1944 to July 1, 1944, as an increase
at the rate of $10.00 per month, was not allowed to any worker
in Cabell county similarly engaged, and therefore the claimant
would not be entitled to the increase, and her original award
is accordingly reduced from $925.00 to $865.00, for which
amount of eight hundred and sixty-five dollars ($865.00) an
award is now made and recommended.

(No. 377—Claimant awarded $900.00 upon rehearing)

VIRGINIA WILSON, Claimant,
v.

STATE DEPARTMENT OF PUBLIC ASSISTANCE,
Respondent.

Opinion filed January 17, 1945
Opinion on rehearing filed December 17, 1945

Syllabus in re the claim of Shepherd v. Department of
Public Assistance reaffirmed and adopted.

Appearances:

W. 8. Pettigrew, and R. K. Talbott, for the claimant;

W. Bryan Spillers, Assistant Attorney General, for the state.
CHARLES J. SCHUCK, JUDGE.

The facts upon which this claim is predicated are similar in

all respects to those presented in the claim of Elma Shepherd
against the department of public assistance decided at the present
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term, except that the claimant, Virginia Wilson, had a slightly
higher rating on the preferred eligible list when dismissed with-
out cause by the local agency of Cabell county, West Virginia.
Upon appeal from said dismissal she was likewise reinstated by
the state department and is entitled to her salary accordingly
during the period of the said dismissal.

In accordance with the opinion heretofore filed in Shepherd
v. Department of Public Assistance, we find for the claimant
and make an award in the sum of nine hundred and sixty

dollars ($960.00).

CHARLES J. SCHUCK, JUDGE. upon petition for rehearing.

For the reasons heretofore set forth in the supplemental
opinion filed in the matter of the claim of Elma Shepherd against
the department of public assistance, the award heretofore made
to claimant, Virginia Wilson, is reduced in the amount of
$60.00, and consequently an award is now made and recom-
mended in the amount of nine hundred dollars ($900.00).

(No. 379—Claim denied)

JESSIE E. GARDA, Claimant,
V.

DEPARTMENT OF PUBLIC ASSISTANCE, Respondent.
Opinion filed January 17, 1945

Claimant not having been on the preferred eligible list at the time of
her dismissal by the Cabell county unit is not entitled to a salary during
the period of dismissal, even though the reasons for said dismissal are not
sustained and claimant was fully exonerated. The preferred eligible list
and ratings must control and govern in a period during which an emer-
gency arises camsed by the curtailment of the appropriation for the depart-
ment and when it is found necessary to lessen the number of employees or
“visitors.”

Appearances:
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W. S. Pettigrew, and R. K. Talbott, for the claimant;
W. Bryan Spillers, Assistant Attorney General, for the state.
CHARLES J. SCHUCK, JUDGE.

The claimant, Jesse E. Garda, seeks an award in the sum of
$1,380.00 for twelve months salary from July 1, 1943, to July
1, 1944, during which time she was not employed at her usual
work of a “visitor” of the state department of public assistance
having been dismissed July 1, 1943, without cause and then on
October 31, 1943, having been formally charged with inefficiency
and incomplete reporting. She was upon appeal to the merit
system council fully exonerated and presents her claim in this
court for her salary accordingly.

The basis of this claim is identical with that presented in
the claims of Elma Shepherd and Virginia Wilson against the
involved department, except that in claimant’s case she was not
on the preferred eligible list at the time of her dismissal on
July 1, 1943.

As indicated in our opinions in re Wilson and Shepherd, the
controlling feature governing favorable awards after the charges
of inefficiency had not been sustained, was the fact that both
the claimants Shepherd and Wilson were on the preferred
eligible list by reason of their ratings and should have been
employed in case any ‘'visitors” were employed by the local
board of Cabell county. This is upon the assumption that the
rules, regulations and ratings of the merit system council, in
fact, constitute civil service for the department’s employees and
that the employment of “‘visitors’’ must be governed accordingly.
It may be true that others not rated as highly even as the claimant
had some employment during the period in question, and while
such employment was wrong and highly improper so far as
the Cabell county unit’s actions were concerned, yet this fact
of itself does not entitle claimant to a rating sufficient to warrant
making an award in her favor. We repeat, that we are governed
by the ratings established by the merit system council and




W.VA.] REPORTS STATE COURT OF CLAIMS 37

especially so by the preferential eligible list as established during
the emergency out of which these claims grew. Claimant was
not on the preferred eligible list and consequently in our
opinion is not entitled to an award. Accordingly an award is
refused.

{(No. 443-S—Claimant awarded $19.50)

F. J. HRANKA, Claimant,
v.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 18, 1945
CHARLES J. SCHUCK, JUDGE.

Claimant’s automobile, while being driven by his wife in the
city of Wheeling, at and near Eleventh and Market streets, on
October 11, 1944, was struck by a state road truck and injured
to the extent of $19.50, as shown by the invoice filed with the
claim.

It appears that the state road truck in question, starting from
the intersection of Eleventh and Market streets, after waiting
for a green light in order to proceed, pulled to the right causing
the rear wheel thereof to strike and damage claimant’s car that
stopped immediately beside and to the right of the said state
road truck. The statement of the managing engineer of the
prison labor division (the truck having been operated by a
prisoner) contains the statement that the state road truck driver
was negligent.

The state road commission recommends settlement in the
amount of $19.50 and this recommendation is concurred in
by the attorney general’s office, through the assistant, W. Bryan
Spillers. We, therefore, make an award in the sum of nineteen
dollars and fifty cents ($19.50) in full settlement of the said
claim.




38 REPORTS STATE COURT OF CLAIMS [W.VA.

(No. 444-S—Claimant awarded $149.00)

H. C. DEMPSEY, Claimant,
v.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 18, 1945
CHARLES J. SCHUCK, JUDGE.

On October 12, 1944, at about 10:30 rP. M. on a dark,
rainy night, with limited visibility, the claimant was returning
to his home from a neighbor’s house, both located along U. S.
route No. 119, Grafton, West Virginia. The claimant stepped
off the highway and over the berm of the same, and in so doing
stepped into an unprotected open catch basin and was injured
to the extent of being obliged to lose three weeks of his work
and to spend the sum of $35.00 in medical bills and medicines,
making a total of $149.00.

No warning sign had been erected at and near the culvert
and so far as we are able to determine, from the record as sub-
mitted, claimant had no notice whatever of the presence of the
catch basin in question. A warning sign was later erected.

The state road commission recommends the payment of the
aforesaid amount of $149.00 in full settlement of the claim
as presented by the said H. C. Dempsey, claimant; the attorney
general’s office agrees to the said recommendation of payment.
Accordingly, we make an award in favor of -the claimant in
the sum of one hundred forty-nine dollars ($149.00).
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(No. 445-S—Claimant awarded $16.75)

OKEY CLARK, Claimant,
v.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 18, 1945
CHARLES J. SCHUCK, JUDGE.

From the record as submitted to us in this claim it appears
that on September 7, 1944, while working on a secondary
road in Doddridge county, known as No. 17, said work or
grading being carried on by the employees of the state road
department, a small section of pipe was uncovered in the said
road, not removed from the highway but allowed to protrude
therefrom, seemingly a hazard to the traveling public. Claim-
ant’s automobile, while being driven over the said portion of
the said road under repair, struck the said pipe damaging his
tire and tube and causing him to be obliged to expend the sum
of $16.75 for repairs to the automobile. The report as sub-
mitted shows that the workmen employed in grading the said
road passed over the said pipe but did not remove it, notwith-
standing the fact that it was a hazard to travel at the time.

The state road commission recommends payment, and this
recommendation is concurred in by the attorney general’s office
through his assistant, W. Bryan Spillers.

We, therefore, make an award in the sum of sixteen dollars
and seventy-five cents ($16.75).
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{No. 446-S—Claimant awarded $42.84)

KATHRYN E. CUSTER. Claimant.
v.

STATE ROAD COMMISSION, Respondent.
Opinion filed January 18. 1945

CHARLES J. SCHUCK. JUDGE.

This is a claim in the amount of $42.84, claimed as damages
for injuries to claimant’s automobile caused by being struck
or backed into by a state road truck. the accident happening
at and near the intersection of Twenty-seventh and Chapline
streets, in the city of Wheeling, October 3, 1944.

Fiom the statement filed it appears that claimant’s car was
to the rear of the state road truck in question at the time and
place mentioned. evidently waiting for the green light to show
which would allow both cars to proceed. While claimant’s car
or automobile was to the rear of the said road truck as stated,
the said truck started sliding backward for some reason and
collided with and injured claimant’s car to the extent of the
damages heretofore mentioned. Seemingly there was no warning
given to claimant until it was too late for her to move her car
out of the path of danger. The report of the state road com-
mission contains the statement that the driver of the state truck
was at fault. The road commission recommends payment, and
this recommendation is concurred in by the attorney general’s
office by his assistant, W. Bryan Spillers.

We, accordingly, make an award in the sum of forty-two
dollars and eighty-four cents ($42.84).
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(No, 409—Claimant awarded $150.00)

J. A. McKINNEY, Claimant,
V.
STATE ROAD COMMISSION, Respondent,

Opinion filed January 18, 1945

Appearances:
J. A. McKinney, in his own behalf;

W. Bryan Spillers, Assistant Attorney General, for respond-
ent.

G. H. A. KUNST, JUDGE.

In the spring of the year 1944, employees of respondent en-
gaged in blasting stone from the road near claimant’s home at
Crickmer, West Virginia, damaged his barn, chicken house,
fence, beehives, killed twenty-one stand of bees, and threw
approximately ten truckloads of rock into his field, for which
damage claimant asks an award of $200.00.

The assistant attorney general stated that respondent did not
contest its liability and that the only matter in issue was the
amount of damages. After the introduction of the evidence of
claimant and of several witnesses for respondent, claimant and
representatives of respondent agreed that $150.00 was a reason-
able and fair estimate of the damage, and respondent recom-
mends and the attorney general approves its payment.

An award of one hundred and fifty dollars ($150.00) is
made to claimant.
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(No. 396-—Claimant awarded $40.00)

ROY FAIRCHILD, Trustee FOR HOTCOAL COAL
COMPANY, a corporation, Claimant,

V.

STATE AUDITOR, Respondent.
Opinion filed January 19, 1945
Appearances:
D. Grove Moler, for the claimant;
W. B. Spillers, Assistant Attorney General, for the state.
CHARLES J. SCHUCK, JuDpGE.

The Hotcoal Coal Company, a corporation, organized and
doing business under the laws of the state of West Virginia,
pursuant to a corporate charter duly issued to it on October 30,
1941, engaged actively in business from the day of its incorpo-
tation until June 2, 1944, when, so far as the record reveals, it
ended its business and began the process of dissolution. The
certificate of dissolution was duly issued by the secretary of state
dated the 7th day of July, 1944. In the petition claimant alleges
that the corporation was not engaged in any business during the
fiscal year beginning July 1944, and this allegation is not con-~
troverted in any manner. All the assets of the company were
assigned to Roy Fairchild as liquidating trustee.

On May 5, 1944, the company paid a license tax of $40.00
to the state for the fiscal year beginning July 1, 1944, which
payment, as alleged in claimant’s petition, was made by a mis-
take on the part of the company officials and which allegation is
also not controverted in any manner.

Under the circumstances, the payment in question having been
made for a fiscal year during which the claimant was not in
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existence or had not done any business and before the beginning
of which fiscal year steps had already been taken to liquidate the
company’s affairs, the claimant is asking for a refund of the
$40.00 paid as the license tax for the fiscal year beginning July 1,
1944. A claim was made to the state auditor for the refund or
return of the said amount, but as the payment had been lawfully
mingled with other funds the auditor could not make any refund

or payment to claimant and consequently claimant seeks redress
in this court.

Otrdinarily the claimant would be without redress as has
been heretofore held by this court in the matter of tax refunds,
but we feel that unusual circumstances are presented which in
equity and good conscience require that an award in the sum
of $40.00 should be made and a recommendation made to the

Legislature that the said amount as a refund be returned or paid
to the claimant accordingly.

On June 13, 1944, at a called meeting of the stockholders,
all stock being represented in person or by proxy, it was unani-
mously decided that the corporation be dissolved and a reso-
lution in accordance with said desire was then adopted; notice
of said dissolution was published in a newspaper of general
circulation in Raleigh county, West Virginia, on June 23, 1944,
and on June 30, 1944; the secretary of state was duly informed
of said action but required a certificate to the effect that all
accrued charter taxes and gross sale taxes had been paid. The
stipulation agreed to by the claimant and counsel for the state
shows that all charter taxes and accrued gross sale taxes were
paid prior to July 1, 1944, The company performed no acts
whatsoever as a corporation on or after July 1, 1944, and on
June 13, 1944, the physical property and all unliquidated
assets were assigned to one Roy Fairchild, in trust, to be liqui-
dated by him for the benefit of the stockholders of the company.

From an examination of the record and the stipulation filed
it would seem that everything that was required under the law
to bring about the dissolution of the corporation in question had
been done and performed previous to July 1, 1944, except a
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certificate to the effect that all claims including charter taxes and
gross sale taxes had been paid. This information was shortly
thereafter furnished to the secretary of state and certificate of
dissolution issued on July seventh following. In our opinion
the mere fact that the certificate showing the payment of charter
and gross sales taxes had not been incorporated in the report to
the secretary of state when all other matters had been properly
taken care of, so far as pertaining to the dissolution of the com-
pany was concerned, should not subject the company to a pay-
ment of a license tax for the year 1944 and that in equity and
good conscience as heretofore indicated, return or refund of the
$40.00 so paid should be made. Accordingly, an award in the
sum of forty dollars ($40.00) is made and recommended to the
Legislature accordingly.

(No. 436-S—Claimant awarded $451.00)

NATHAN CRIHFIELD, Claimant,
V.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 19, 1945

G. H. A. KUNST, JUDGE.

On the 3rd day of September, 1944, claimant and two com-
panions were walking across a swinging bridge spanning Coal
River at Maxine, Boone County, West Virginia, when part of
the bridge, which was defective, gave way and all three fell
eighteen feet. Claimant was seriously injured and for which
injury a claim is made for $451.00. Respondent recommends
and the attorney general approves its payment.

An award of four hundred fifty-one dollars ($451.00) is
made to claimant.
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(No. 441-S—Claimant awarded $69.62)

BETTIE T. GEMROSE, Claimant,
V.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 22, 1945
ROBERT L. BLAND, JUDGE.

The claim in this case is in the sum of $69.62. The record
thereof was made by the state road commission and filed with the
clerk January 4, 1945. The state road commissioner concurs
in the claim and it is approved for payment by the assistant
attorney general.

It appears from the record of the claim that claimant’s taxi,
driven by her husband, was traveling at English, McDowell
county, West Virginia, August 28, 1944, and as it passed state
road commission truck No. 1030-68, which was standing still
dumping a load as the taxi approached, the truck suddenly moved
forward about four feet into the road, striking the taxi. The
driver of the truck was looking back toward the load of slate
which was being dumped.

We are of opinion that the damages caused by the collision
may be repaired for the amount of the claim, and award is
accordingly made in favor of claimant, Bettie T. Gemrose, for
the said sum of sixty-nine dollars and sixty-two cents ($§69.62).
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(No. 424-S—Claimant awarded $240.00)

EFFIE SAVAGE PRATT, Guardian of Chatles Layman

Savage and Lois Elaine Savage, infants, Claimants,
V.

STATE ROAD COMMISSION, Respondent.

Opinion filed January 22, 1945
ROBERT L. BLAND, JUDGE.

The facts supporting the claim in this case are particularly
set forth in the opinion of Judge Elswick, in claim No. 227-§,
Effie Savage Pratt V. State Road Commission, 2 Ct. Claims
(W. Va.) 89, to which opinion reference is here made.

Said Effie Savage Pratt, former wife of Theodore Savage, is
the mother of two children, Charles Layman Savage and Lios
Elaine Savage, both infants. Charles Layman Savage was born
May 6, 1933. Lois Elaine Savage was born August 31, 1935.

The record of the claim was prepared by the state road com-
mission and filed with the clerk December 1, 1944. The head
of that agency recommends that an appropriation be made in
favor of each of said infants of $5.00 per month from January 1,
1945, to and including December 31, 1946. An assistant attor-
ney general approves the payment of both of said amounts.

In view of the concurrence in the claim by the head of the
state agency concerned and the approval of payment by the
attorney general’s office, and for the reasons set forth in the
opinion of Judge Elswick above referred to, we recommend an
award to Effie Savage Pratt, guardian of said two infants, viz,
Charles Layman Savage and Lois Elaine Savage, in monthly
payments of five dollars ($5.00) to each, from January 1, 1945
to December 31, 1946.



W.VA.] REPORTS STATE CCURT OF CLAIMS 47

(No.—422-8—Claimant awarded $720.00)

ALICE E. McCLUNG, Claimant,
V.
STATE ROAD COMMISSION, Respondent.

Opinion filed January 23, 1945
G. H. A. KUNST, JUDGE.

On January 25, 1936, claimant’s husband, John McClung,
while in the employ of respondent, received injuries in the
course of his employment resulting in his death on February 9,
1936.

A claim under the shortened procedure provision of the
Court of Claims Act was made and the court considered the
factual and legal matters pertaining to said claim and made
an award, all of which is fully reported in the court’s opinion,
2 Ct. Claims (W. Va.) 83.

The claim now here presented is made for $720.00 to be paid
in monthly installments of $30.00, from January 1, 1945 to
December 31, 1946, 24 months, in continuation of the award
made in the above mentioned claim.

Respondent recommends and the attorney general approves
its payment. An award in the sum of seven hundred and twenty
dollars ($720.00) is made to claimant, Alice E. McClung,
payable in monthly installments of thirty dollars ($30.00)
each.
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{No. 423-S—Claimant awarded $10.00)

LOTTIE STUART, formerly LOTTIE SKELTON,
Guardian of MARJORIE ANN SKELTON, Claimant,

V.
STATE ROAD COMMISSION, Respondent.

Opinion filed Jonuary 23, 1945
G. H. A, KUNST, JUDGE.

George Skelton, the husband of Lottie Skelton and the father
of Marjorie Ann Skelton, in the course of his employment with
respondent received injuries causing his death on October 17,

1935.

A claim under the shortened procedure provision of the Court
of Claims Act was made and the court considered the factual
and legal matters pertaining to said claim and made an award,
all of which is fully reported in the court’s opinion, 2 Ct. Claims
(W. Va.) 85.

The claim now here presented is made for $5.00 per month
for the months of January and February, 1945, in continuation
of the award made in the above mentioned claim. Said Mar-
jorie Ann Skelton, after February 28, 1945, will have reached
the age of sixteen years, the time limit fixed for said payments.

Respondent recommends and the attorney general approves
its payment. An award of ten dollars ($10.00) is made to
claimant.
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No. 402-—Claim dismissed)

GEORGE COY, JR., an infant, by GEORGE COY, SR.,

his next friend, Claimant,
V.

STATE BOARD OF CONTROL, Respondent.
Opinion filed January 24, 1945

I. The jurisdiction of the Court of Claims doces not extend to a claim
for injury to an inmate of a state penal institution,

2. ‘The West Virginia industrial school for boys at Pruntytown is held
to be a penal institution within the meaning of section 14 of the act creating
the Court of Claims.

Lee, Blessing & Steed (Howard B. Lee), for claimant;

Ira J. Partlow, Attorney General and W. Bryan Spillers,
Assistant Attorney General, for respondent.

ROBERT L. BLAND, JUDGE.

Claimant, George Coy, Jr., of Kessler, Greenbrier county,
West Virginia, by George Coy, Sr., his next friend and father,
filed his claim in this court on September 10, 1944, in the
sum of $5,000.00, which amount, in equity and good con-
science, he maintains should be discharged and paid by the state
of West Virginia. :

His petition alleges that on April 29, 1943, when he was
fifteen years of age, by an order entered by the circuit court of
Greenbrier county, he was duly committed to the West Virginia
industrial school for boys, at Pruntytown, in Taylor county,
+West Vitrginia; and that on June 4, 1943, while in said school
he was assigned and directed by the proper authorities thereof
to work in the laundry, maintained and operated by the state
of West Virginia on the premises of said school; that at the
time he was so assigned and directed he was a youth of fifteen
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years of age, and had never had any prior experience in working
in a laundry or with or about machinery of any kind, and that
he did not know and did not appreciate or understand, nor was
his attention drawn or directed to the extremely dangerous and
hazardous character of the work which he was tequired to do.
He charges that it became and was the duty of the state, through
its agents and servants in charge of said school, and laundry,
by reason of his extreme youth and inexperience. to advise
and inform him fully of the risk, danger and hazard incident
to his work in the operation of said laundry, and to warn him
against the danger to which he would be subjected in the per-
formance of such work. He says that notwithstanding such
duty, neither at the time of said assignment and direction nor
while he was so employed in the said laundry did any person or
persons connected with the school and laundry give him any
instructions respecting the operation of the machinery and
appliances used in and about the operation of the laundry, or
warn him of the risks, danger and hazard to him in the oper-
ation of said machinery and appliances.

Claimant further alleges that notwithstanding the duty of
the state and its agents and servants, he was assigned to operate
what is known as an ‘“‘extractor’’ which is in itself a dangerous
instrumentality, and without any instructions or warning as
to such danger; that at one time such extractor had been
equipped with a lid or cover. but the same had been removed or
lost for a number of months, and that while so operating said
extractor he got his left arm caught in its machinery and mechan-
ism, and the same was so bruised and mangled that it had to

be amputated very near the shoulder, thus crippling him for
life.

The attorney general has moved to dismiss the claim upon
the ground that it is a claim for injury to an inmate of a state
penal institution, which is excluded by section 14, article 2,
chapter 14 of the code.

Claimant, in his petition, has seen fit to allege that said in-
dustrial school for boys is not a penal institution within the
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contemplation of section 14, of the act creating the Court of
Claims.

Section 14, artidde 2, chapter 14, of the code, provides as
follows:

“] he wrisdiction of the court shall not extend to
any claim:

2. For injury to or death of an inmate of a state
penal institution.”’

Counsel for cJaimant has filed an able brief. citing many
authorities in support of the proposiuen that the industrial
school for boys at Pruntytown is not a penal institution. Coun-
sel for the state have likewise filed able briefs in support of the
motion to dismiss the claim on the ground that said school is,
in truth and fact. a penal instituiion  Members of the court
have devoted much time t- the consideraticn of the question,
and are not in agreement.

We deem it unnecessarv to discuss the various authorities
cited by counsel for claimant and counsel for the state.

Majority members cf the court are ¢f opinicn that the West
Virginia industrial school for bovs at Pruntytown. is a penal
institution within the contemplation and meaning of section
14 of the court act. and that the jursdicticn of the Court of
Claims to entertain the cl2im 1n question is excluded by the act.

Judge Schuck does not agree with the judgment of majority
members of the court and will file 2 dissenting opinion.

The motion of the attorney genmeral to cismiss the claim
v 2
will be sustained. and the claim 1s accerdingly dismissed.

CHARLES J. SCHUCK. JUDGE. dissenting.

As set ferth in the petitien filed with this claim and further
outhned in the maseritv opinen. the claimant. George Coy,
Jr.. was committed to the Pruntviown scheol for boys. on
April 29, 1943, when he was fifteon vears of age: and shortly

thereafter. or about June 4th of the same vear. while engaged
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or employed in doing certain laundry work, and at a time when
the petition alleges that he had never had any previous experience
in working in and about machinery of any kind, and which
machinery, according to the petition filed, was of a dangerous
and hazardous character, claimant was so badly injured by
having his arm mangled in the said machinery as to necessitate
its amputation, and thus make him a cripple throughout the
remainder of his life.

The sole question presented here for our determination, upon
the motion to dismiss heretofore interposed by the state, is
whether or not the boys’ industrial school at Pruntytown is a
penal institution, since the act creating the Court of Claims,
prohibits us from considering any claim for damages that has
arisen in any manner by reason of injury to an inmate while
confined in a penal institution.

The seriousness of the claim and the nature of the injuries
require that most careful consideration be given to the determi-
nation of the question involved in order that justice may be
done.

An examination of all the various acts, beginning with the
act of 1889, creating the Pruntytown institution and following
through with the Acts of 1908, 1913, 1919 and the subsequent
acts, show conclusively to my mind that the Pruntytown school
is purely a correctional institution where boys of tender yeats
who may have, by reason of their acts, become a detriment or a
menace to society, can be put in the custody of the state authori-
ties, where parental care shall be administered in such a fashion
and manner as to regenerate and rebuild the boy in gestion and
seek to make him a worth-while citizen when he stands on the
threshold of manhood.

An impartial investigation of the provisions of these several
statutes, now combined into the juvenile delinquency statute,
shows beyond all question that it was the intention of the
various legislatures, as well as of the authorities of the state
in charge of the institution, to have boys committed there after
a hearing by the juvenile court authorities and without a formal
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conviction for some criminal offense in the criminal courts of
our state. It is true that it is also provided that where a minor
under the age of sixteen years has been convicted of a felony
or of a misdemeanor, the judge of the said court is vested with
the discretion of committing such minor to the reform school
at Pruntytown, having in mind particularly the character of
the reform school as a place of reform, and not of punishment,
and so may order the boy so convicted, removed to and confined
in said reform school. This language following the statute is,
of“itself, in my judgment, sufficient to establish the fact that
in the minds of the legislators first creating the institution, it
was treated wholly and solely as a reformatory and not as a
place of punishment. This is further shown by subsequent acts,
the whole tenor of which is the matter of reformation and reform
and not of punishment for crimes that may have been com-
mitted.

Perhaps it would be well to consider the definition of the
word “penal’’ in connection with the determination of the in-
volved question. Webster, in the International Dictionary, de-
fines the word “penal” in part as follows:

“Of or pertaining to punishment or penalties; as:
a Designed to impose punishment; . . . ¢ Inflicted
as, or constituting, punishment or penalty, or used
as means of punishment; . . ."”

Words and Phrases, Vol. 31, p. 579, defines penal as follows:

“The words ‘penal’ and ‘penalty’ strictly and pri-
marily denote punishment, whether corporal or pe-
cuniary, imposed and enforced by the state for a crime
or offense against its laws.”

Surely from these definitions no comfort can be obtained in
relation to their application to the institution at Pruntytown
by simply saying that a school intended by the various legis-
latures and the officials of the state to be one created for the
purpose of helping a child or a boy of immature age, could pos-
sibly fall within the meaning of those definitions. It is very
plain to my mind, therefore, that no state institution may be
classed as a ‘‘penal institution’’ within the meaning of the
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statute referred to, unless it is established and presently main-
tained as a place of “‘punishment” for those who intentionally
violate the laws of the state. It is my contention that impartial
examination of our statute, relating to, the creation and estab-
lishment of this industrial school, inevitably leads to the con-
clusion that it was never intended that the school should be a
place of punishment or a penal institution in the sense understood
by the definitions given above, but rather a place where, through
the gentle and proper administration of quasi-parental authority
the boy’s habits and disposition may be so changed as to make
him a worthwhile citizen.

The majority opinion simply makes the unqualified state-
ment that in the judgment of the judges rendering the opinion,
Pruntytown is a penal institution and contemplated as such
within the meaning of section 4 of the act creating the Court
of Claims, but offers no authorities whatsoever to sustain such
conclusion. I have looked in vain, in a rather extensive exami-
nation of the authorities of other states, this matter never having
been decided by our state courts before, for any conclusion or
opinion that would sustain the majority opinion, but have found
none. On the other hand, I have found that where this matter
has been tested, the courts have been unanimous in holding that
an industrial school is not a penal institution. See House of
Refuge v. Ryan, 37 Ohio State, 197; Roth & Boyle v. House
of Refuge, 31 Md. 329; Milwaukee Industrial School v. Mil-
waukee County, 40 Wis. 328; 22 Am. Rep. 702; Common-
wealth v. Fisher, 62 Atlantic 198; 213 Pa. 48; Wisconsin
Industrial School for Girls v. Clark County, 103 Wis. 651;
79 N. W. 422,

In House of Refuge V. Ryan, 37 Ohio State, supra. at p. 203,
the court said when referring to the commitment to the house
of refuge:

"“The commitment is not designed as a punishment
for crime, but to place destitute, neglected and home-
less children, and those who are in danger of growing
up as idle and vicious members of society, under the
guardianship of the public authorities, for their
proper care, and to prevent crime and pauperism.”’
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In Roth & Boyle v. House of Refuge, 31 Md. supra, the
Court said:

“The House of Refuge is not a prison, but a school
where reformation and not punishment is the end; . . .

12

The court in this case further indicated that the mere fact
that the institution in question may be used as a prison for
juvenile convicts did not change it from a reformatory to a
prison. The Ohio court also said in House of Refuge V. Ryan,
supra, that the institution in question was a home and a school,
not a prison. In Milwaukee Industrial School v. Milwaukee
County, 40 Wis., supra, the Court said (point 6 of syllabi
and at p. 333):

“The commitment of the child to an industrial
school, as authorized by the statute, is not an im-
prisonment.

s

‘.. . When children must be confined for crime,
common humanity to them, common regard for the
future welfare of the State, requires, in many cases,
that they should be sent to some place of detention . . .
where they may have a reasonable opportunity of be-
coming better, instead of worse, by their confinement;
where the prison authorities are not their mere jailers,
but are charged with parental duty as well as with
parental authority; and where education for good is
not only not excluded, but is made a condition of
their restraint.”

Under the force of these authorities, each one of them ap-
plicable to the condition that is presented to this court in the
petition as filed in this claim, and considering further the atti-
tude of our own state authorities, in classifying these institu-
tions, must we not justly and properly contradict the state-
ment that Pruntytown is a penal institution?

It is fundamental that persons sent to or committed to a
penal institutjon must first be tried and convicted of a criminal
offense in the manner provided for by the constitution and
laws of a state and sentence duly and lawfully imposed in ac-
cotdance therewith.
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No state can legally condemn or imprison criminals in any
other way, and to do so would be a gross violation of the
constitutional rights of even the lowest and meanest criminal.

May I ask, then, does the record before us prove that claimant
has ever been convicted of a crime in a court of competent juris-
diction and given a sentence accordingly, to a penal institution?
We look in vain for an answer so far as the proceedings in the
instant claim are concerned, and we are rewarded only by the
contention that there are bars on some of the windows at
Pruntytown and therefore those detained there are criminals,
no matter how young and immature, irrespective of home en-
vironments that led to their confinement and notwithstanding
the fact that they had never been convicted as provided by our
own state constitution and criminal statutes; and notwithstand-
ing that further no authority can be found that sustains the
proposition or assumption that schools similar to Pruntytown
are penal institutions. The state board of control, in charge of
this institution, itself in its reports, does not classify this school
as a penal institution; nor does our own '‘Blue Book’ classify
it as such.

If Pruntytown is a penal institution, which by reason of the
very term brands those confined there as criminals, and puts upon
them an everlasting stigma that will be detrimental throughout
the remainder of their lives, then by the same line of reasoning
the girls’ school at Salem and other similar institutions that
we have for the reformation of youth throughout the sta‘e must
be likewise classed. This conclusion shocks the conscience and
makes us appreciate full well the significance of the phrase
“man’s inhumanity to man.”

I cannot lend my judgment to the conclusion of the majority:
not only is this now sixteen ycar old boy crippled for life. scem-
ingly threugh no fault of his own, but we would now put
upon him a further stigma at his tender age of being a criminal
by reason of the fact that the juvenile court committed him to
Pruntytown for reformation, instruction and further education.

I would overrule the motion heretofore made and filed by the
state and hear the claim on its merits.
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(No. 447-S—Claimant awarded $75.00)

JOHN AFRICANO, Claimant,
v.
STATE ROAD COMMISSION, Respondent.

Opinion filed February 1, 1945
G. H. A. Kunst, JUDGE.

On August 16, 1944, respondent had at the railroad siding
at Granville, in Monongalia county, West Virginia, a storage
tank containing ninety-six hundred gallons of asphalt. Fire
of unknown origin, supposed to have been incendiary, destroyed
the storage tank and a tank heater. Employees of respondent
having negligently neglected to securely fasten the cover on the
opening in the top of the tank, when the supports of the tank,
by reason of the heat, collapsed, the tank fell and the fluid
asphalt ran from the opening in the top of tank over the victory
garden of claimant on land adjoining that on which the tank
stood.

The garden contained growing vegetables which the hot
asphalt completely destroyed. Claim is made for $75.00 dam-
ages. Respondent recommends and the attorney general approves
its payment.

An award of seventy-five dollars ($75.00) is made to
claimant.
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(No. 448-S—Claimant awarded $75.00)

SAM OFSAY, Claimant,
v.

STATE ROAD COMMISSION, Respondent.

Opinion filed February 1, 1945
G. H. A. KUNST, JUDGE.

The facts stated in the case of John Africano, No. 447-S,
are the same as in this case, except the damages of $75.00 asked
by claimant are for damages to the lot on which said garden of
John Africano was growing, and is owned by claimant herein.
Reference is made to said claim No. 447-S for a complete state-
ment of facts.

Respondent recommends and the attorney general approves
payment of the claim. An award of seventy-five dollars
($75.00) is made to claimant.

(No. 453.S—Claimant awarded $32.13)

MAYFORD HUGHART, Claimant,
v.

STATE ROAD COMMISSION, Respondent.
Opinion filed February 1, 1945
G. H. A. KUNST, JUDGE.

At seven-thirty o’clock on November 3, 1944, when a
truck, No. 130-94, owned by respondent and an automobile
owned by claimant, had stopped at a railroad crossing at Bigley
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avenue. in Charleston, West Virginia, awaiting the passing of
a train, the driver of the state truck negligently backed the truck
into the front of the automobile, causing damage to it, which
cost $32.13 to repair and for which amount claim is made.
Respondent recommends and the attorney general approves its
payment.

An award of thirty-two dollars and thirteen cents ($32.13)
is made to claimant.

(No. 455-S—Claimant awarded $7.50)

DR. ROY O. BOWLES, Claimant,
v.

STATE ROAD COMMISSION, Respondent.
Opinion filed February 1, 1945

G. H. A. KUNST, JUDGE.

At four-thirty o’clock P. M. on January 13, 1945, at Pliny,
in the county of Putnam, state of West Virginia, the driver
of truck No. 30-135, owned by respondent, negligently turned
said truck from a rut in road in such manner as to cause the
rear wheels of the truck to strike the fender of a parked Chevrolet
sedan automobile owned by claimant. Claim is made for $7.50,
the amount it cost to repair the damage to fender.

Respondent recommends and the attorney general approves
its payment.

An award of seven dollars and fifty cents ($7.50) is made
to claimant.
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(Nos. 450-S, 451-S, 452-S—Claimants awarded $57.82, $15.00, $§92.28)

OHIO VALLEY BUS COMPANY, SALLIE HOARD and
PHILLIP ADAMS, Claimants,

V.
STATE ROAD COMMISSION, Respondent.

r Opinion filed February 2, 1945

CHARLES J. SCHUCK, JUDGE.

These claims arise by reason of an accident that resulted from
a state road truck running into and striking a bus owned by
the Ohio Valley Bus Company, of Huntington, West Virginia.
The accident happened on December 8, 1944 on Sixth avenue
between Elm and Sixteenth streets in the city of Huntington,
West Virginia. The claimant, Sallie Hoard and claimant
Phillip Adams were passengers on the bus in question. The
bus was traveling west on Sixth avenue between Elm and Six-
teenth streets in the said city of Huntington and the said road
truck involved was traveling east and on the wrong side of
the street. The bus pulled to the extreme right with the right
front wheel on the curb of the street to avoid a collision, but
notwithstanding this fact the bus was sruck by the state road
truck by reason of the negligence of the state road operator in
opera‘ing his truck.

The record shows further that he was fined in the police
court of Huntington for reckless driving on this occasion. The
record further shows that a thorough investigation was made
by the special investigator for the road commission who recom-
mends the payment of the claims in question in the following
amounts to wit: Ohio Valley Bus Company, $57.82; Sallie
Hoard, $15.00; Phillip Adams, $92.28. Settlement in the
aforesaid amounts to the respective claimants is authorized by
the state road commission and agreed to by the attorney gen-
eral’s office. Accordingly an award is made to the said Ohio
Valley Bus Company in the amount of fifty-seven dollars and
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eighty-two cents ($57.82); to the claimant Sallie Hoard in
the sum of fifteen dollars ($15.00), and to the claimant Phillip
Adams the sum of ninety-two dollars and twenty-eight cents
($92.28). Said sums to be in full settlement of all damages
of all kind, personal or otherwise, caused by reason of the acci-
dent in question.

No. 454-S—Claimant awarded $97.60

L. D. SPENCE, Claimant,
V.
STATE ROAD COMMISSION, Respondent.
Opinion filed February 2, 1945

CHARLES J. SCHUCK, JUDGE.

Claimant’s automobile while being driven along the highway
near Quinwood in Greenbrier county, on December 21, 1944,
was stuck by a snowplow owned and operated by the state
road commission. The record reveals that the operator of the
snowplow was engaged in removing the snow from the upper
side of an elevated curb and while so doing his snowplow
slid into claimant’s car causing the damage complained of and
amounting to $97.60. One Pearl Spence, the wife of claimant,
was in the car at the time and suffered minor injuries. The
amount of damage aforesaid is by agreement in full settlement
not only for injuries to the automobile, but for any personal in-
juries suffered by claimant or his wife the said Pearl Spence.

The state road department recommends settlement in the
aforesaid sum and this settlement is approved by the attorney
general’s office.  'We, therefore, recommend an award in the
amount of ninety-seven dollars and sixty cents ($97.60), ac-
cordingly, to the claimant, and suggest that upon receipt of
the aforesaid amount both the claimant and his wife, Pearl
Spence, shall sign and execute a full and complete release.
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(No. 457-S~——Claimant awarded $8.16)

JACK HEADLEY, Claimant,
V.

STATE ROAD COMMISSION. Respondent.

Opinion filed February 2. 1945
ROBERT I.. BLAND, JunGt.

The claim in this case is for the sum of $8.16. It arises out
of an accident with state road commission truck No. 320-13.
On December 28, 1944, claimant’s DeSoto automobile, bearing
West Virginia license No. 152-392, was parked on a state con-
trolled road at Vienna, in Wood county, West Virginia, when
said state road commission truck, operated by R. O. Corley, an
employee of the road commission, skidded and collided with it,
damaging its right rear fender shield, which had to be straight-
ened, welded. and aligned. The actual and necessary cost for
this repair work was the amount of the claim.  Respondent
admits that the state truck was at fault. The head of the agency
concerned concurs in the claim.  Its payment is approved by
an assistant attorney general.

Upon the showing made by the record, prepared by the state
road commission and duly filed with the clerk February I,
1945, an award is made in favor of claimant Jack Headley in
the sum of eight dollars and sixteen cents -($8.16).
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(No. 458 S - Clatmant awarded $30.62)

COLLUMBIAN CARBON COMPANY, Claimant.
V.

STATE ROAD COMMISSION, Respondent.

Opinion filed February 2, 1945
ROBERT I.. BLAND, Junck.

On October 24, 1944 state road commission truck No.-530-31
was being operated by R. T. Brotherton on state route No. 21,
two miles north of Ripley, in Jackson county, West Virginia.
Claimant’s ‘Chevrolet 1942 automobile, driven by Herman F.
Bode, was following the truck. The road was wet and slippery.
The state truck was making a left-hand turn in the road and
its driver did not see claimant’s car traveling behind it. The
two vehicles collided. Claimant’s car was damaged in conse-
quence of the impact. The repair bill amounted to $30.62 as
shown by an itemized statement made part of the record. For
this sum claimant filed his claim with the state road commis-
sion. The head of that agency concurred in the claim. Tts
payment was approved by an assistant attorney general. A
record of the claim was prepared by respondent and filed with
the clerk on February 1, 1945, The claim is informally con-
sidered by the court upon that record.

An award is made in favor of Columbian Carbon Company
for the sum of thirty dollars and sixty-two cents ($30.62).
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(Nos. 432, 433, 434—Claimants awarded $1500.00; $250.00; $100.00)

ROBERT RAGASE, CLARENCE BROWN AND MARY
ALICE EMERICK, an infant, by WILLIAM P. BRADFORD,

her next friend, Claimants,
V.
STATE ROAD COMMISSION, Respondent.

Opinion filed February 2, 1945

Appearances:
Mose Boiarsky and John T. Copenhaver, for the claimants;

W. Bryan Spillers, Assistant Attorney General, for the state.
CHARLES J. SCHUCK, JupGp.

These several claims arose by reason of an accident that hap-
pened on August 19, 1944, on the highway commonly termed
““the narrows’” in Marshall county, West Virginia. Claimants
were in an automobile, driving north, when a state road truck,
operated by a prisoner, collided with the said car from the rear,
completely demolishing the car and slightly injuring occupants.
Liability on the part of the state road commission was admitted
by the respondent and we are concerned here only with the
amount of damages sustained by éach claimant.

The testimony shows, with reference to the claimant Robert
Ragase, that he was the owner of the automobile, that the said
automobile was so badly damaged as to be useless and beyond
repair. The testimony further shows that the ceiling price at
the present time for the said automobile was approximately
$900.00. Claimant Ragase was carrying valuable property in
the nature of cameras, film, reflectors and other incidental
equipment, part of which was used in connection with his occu-
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pation and profession. He sustained some injuries, which re-
quired treatment and for which his hospital and doctor bills
amounted to approximately $55.00 or $60.00. Taking into
consideration the nature of the injuries, and the fact that they
were not serious in any way, together with his property loss,
we feel that an award of $1500.00 would be proper and would
fully cover all damages, both to himself and to his propetty,
that the claimant Ragase has sustained. Accordingly an awatd
is made in the amount of fifteen hundred dollars ($1500.00).

The claimant Clatence Brown was rendered unconscious at
the time from the blow occasioned by the impact of the auto-
mobile and truck and was obliged to pay a doctor bill and hos-
pital bill amounting to approximately $40.00. He also was
obliged to purchase new eyeglasses, which, together with the
examination, entailed an outlay of $35.00. He lost two weeks’
work. In view of the nature of his injuries and his property
loss, it is our opinion that he is entitled to an award of two
hundred and fifty dollars ($250.00), and we recommend this
award accordingly.

The claimant Mary Alice Emerick’s injuries were very minor,
and while her legs and thighs were bruised no injuries of any
consequence were sustained. She had no doctor bill, although
she maintains this was occasioned by reason of the fact that
a relative of hers was a doctor and through courtesy of the
profession she was not charged for any service. She did sustain
the loss of a suitcase, a pocketbook and shoes, and some other
personal property. Considering the nature of her injuries and
her property loss as well we are of the opinion she is entitled to
an award of one hundred dollars ($100.00) and recommend
an award in that amount.
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(No. 393—Claim denied)

ACHILLES T. ROBISON, Claimant,
V.

STATE BOARD OF CONTROL, and STATE ROAD
COMMISSION, Respondents.

Opinion filed February 2, 1945

Under the act creating the Court of Claims negligence on the part of the
state agency involved must be fully shown before an award will be made.

C. R. Morgan, for claimant;

Ira J. Partlow, Attorney General, and W. Bryan Spillers,
Assistant Attorney General, for respondents.

ROBERT L. BLAND, JUDGE.

Achilles T. Robison, a former city mail carrier at New Mar-
tinsville, seeks in this case an award of $26,988.35, and bases
his claim on alleged negligence of the state board of control and
the state road commission, their officers and employees, in allow-
ing a convict with a dangerous criminal record to be transferred
from the penitentiary at Moundsville to a prison road camp,
and escape therefrom and attack and do him great bodily injury.

Claimant, who resides in the country, about one mile from
New Martinsville, the county seat of Wetzel county, further
elucidates his claim by saying that in the afternoon of May 6,
1944, after concluding his duties as a mail carrier on that day,
he went to his home; and, his wife and son being absent, he
secured a key to his residence and entered the house, where he
was confronted by one James Clark, alias James McCune, alias
Joseph Kurosi. Clark had in his possession a double-barreled,
12-gauge shotgun, the property of claimant. With this gun he
deliberately shot claimant in both of his legs. He then demanded
and obtained what money claimant had in his possession and
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drove away in claimant’s Buick automobile. Claimant was taken
to the hospital at New Matrtinsville, where his wounds were
cleansed and he was given blood plasma and a blood transfusion.
Thereafter it was found necessary to amputate his right leg.
After this was done gangrene set in and it was found expedient
to perform a second amputation of the limb.

Claimant was forty-six years of age at the time he was shot
by Clark and was earning $185.00 per month. His injuries are
such that he will never be able to resume the duties of a ciry mail
carrier. As a result of the injuries inflicted upon him he has
lost the benefit of his employment in which his salary would
have increased at intervals. He has incurred heavy expenses in
surgical, hospital and home treatment; and, although he has
procured an artificial limb, there are shots in his knee that render
the use of it exceedingly uncomfortable.

Claimant submits an estimate of the cots which have been
and will be incurred by him due to the injuries indicted upon him
by Clark, as follows:

Dr.J.O. Theiss ... . $ 200.00
Miss Imogene Thomas, registered nurse 230.00
Mts. Clyde Clegg, R.N., New Martinsville 12.00
Miss Rosamond Tiber, registered nurse . 217.00
Wetzel County Hospital . . 517.60
Penicillin from Ohio Valley Hospital 92.75
lTama ambulance _______________  ____ - 7.00
Loss of time from May 6, to July 15,

1944 362.00
Estimated cost of artificial limb  ____ : 200.00
Estimated cost of reshaping leg . .. - 150.00
Lossof Leg. ... . .. R 25,000.00

$26,988.35

Claimant’s testimony relates to his injuries and nothing stated
by him sheds any light upon the circumstances attending the
escape of Clark from the prison road camp.

The state has entered a general denial of responsibility or
liability, and contests the right of claimant to an award. It denies
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the negligence imputed to it, and it therefore becomes necessary
for claimant to prove by a preponderance of evidence the negli-
gence on which he relies to support his claim. To do this claim-
ant demanded the production by the state of Clark’s ctiminal
record. This demand was promptly complied with and the
following record produced:

“For
(PHOTOGRAPH)
(a front and side view)

West Virginia Penitentiary
32745

Marks and Scars: Small scar right shoulder. Tatts: Skull with 2 bars above
and Death Before Dishonor below, right lower outer arm, question mark,
right middle finger. Tattoo heart on chest, with initial Pop and Mom.
Small heart with cross and number 13 below left shoulder. Spread eagle with
U. 8. Marine Corps and L. K. in body of eagle. Scroll with name Lena and
two dice below. Dim Tatt: I-itial J. G. below left lower outer arm.

CONDUCT RECORD

Date  No. Rep. Offense Penalty
2- 6-43 1 Escape Huttonsville, 1-24-43 6 Mos. Red ¥ White.
All G. T. L. Hold for
Crt.
3-24-43 2 Unnecessary Noise on RBW. 3 Days Guard House.
3-26-43 3 Destroying State Blanket 5 Days Guard House.
6- 5-43 4 Creating Disturbance in Cage 5 Days Guard House.
After the Lights Were Out
6- 7-43 5 Creating Disturbance on Red 8 5 Days Guard House.
White for Three Nights
8-26-43 6 Thowing Medicine in Spit Can 5 Days Guard House.
3-23-44 7 DPossession of Sweater Charged 2 Days Guard House.

to Floyd Larch No. 31741
6-13-44 8 Escapi g frcm Road Camp No. 80 6 Mos. Red 8 White.

5-4-44 All G. T. L. Hold
for Court.
7-17-44 9 Sleeping in on Morning Count 2 Days Guard House.

8-20-44 10 Writing to Party, Claiming Her To 30 Days Writing
Be His Sister When She Is Not Privilege.
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ASSIGNMENT AND TIME EARNED

Assignment Out Expiration Rerurned Earned
Unassigned Nov. 24-42
Huttonsville Dec. 29-42 Escaped
Red 8 White Feb. 6-43
Unassigned Aug. 6-43
R.C. 77 Aug.31-43  May 10-49
Unassigned Sep. 16-43  May 5-49 Sp lo-+43 5 Days
Dining Room Jan. 20-44
Unassigned Mar. 11-44
R. C. 80 Apr. 19-44 Escaped
Unassigned Jun. 10-44

Red ® White Jun, 12-44

O. S. Expiration O. §. Exp. 0. §. Parole O. 8. Parole
Name: Clark, James Male 32745 jasy
Aliases: James Carrie, James McCune 9?%
James Freeman McCune (Correct Name) €§
Race: White County: Cabell Crime: Burglary (Day) i >
Convicted Oct. 23-42 Eff Sentenced  Aug 24-42 4O
Sentenced Oct. 23-42 Received Nov. 24-42 g =
Full Time Aug. 23-52 Expiration Oct. 10-52 . =
Term Given 1to 10 Yrs. R com. Seat. G owar ON
Eligible Se
for Parole ~Z

Now Aroicd ><j

New Number to be Given at Expiration cf Above Sentence. Received Life
Sentence from Wetzel County Court for Armed Robbery.

Age: 19 Height: 6-1 Weight: 159 Complexion: Fair
Color Eyes: Blue Hair: Dk. Brown Marital Sta us: Married
Occupation: Truck Driver Birth Place: Pittsburgh, Pa.

Where Nat” R'd.
Nation: U. S. A. If Alien
Religion: Protestant Educ tion Limit: High School
Tobacco: Yes Alecc’ 1 Yes Narcotics: No

Military: U. S. Marines F. 2nd Bat. 7th Marine Pvt.
Address of Parents, Relative or Friend. F-Father, M-Mother, S-Sister,
X-Friend, W-Wife.
M: Mrs. Margaret Lan, 2037 W. 47th S . Cleveland, O.
G/M: Mary S. Kaull, Kingsville, O,
W: Grace McCune, 3188 W. 90th St., Cleveland, O.
(Out to Court 9-22-44. Ret'd 9-22 44,

Former Felony Convictions. . . . Misdemean .-s in Refcrmator’es.
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Arr. Vernon, Texas 4-25-42 for Fed. Auths. Rel. Authorities Wichita
Falls, Texas, Impersonating a U. S. Marine Officer, Trans. to Dallas, Texas.
Subject Wanted as a Deserter from U. S. Marines. Admits: Boys Ind. Sch.
Lancaster, Ohio, 1939, Auto Theft, Indef. Term 2 Years. Paroled to
Join U. S, Marines. Admits Arr: Hudson, Ohio, 1939 BGE. Given 1 Year
Prcb.  Violated. Admits Arrested Cleveland, Ohio, Several Times for
Misdeameanors.”

David Hinerman, a guard at the West Virginia penitentiary
at Moundsville, called as a witness by claimant, testified that on
one occasion he “heard James Clark make the remark that if he
got out right away he would try to go straight and behave him-
self, and if he had to serve ten years he would shoot everybody
who got in his way,” and that similar remarks were frequently
made by prisoners at the institution. Clark was at that time
serving a sentence of from one to ten years for “breaking and
entering.”” This was about two months before Clark was sent
from the prison to the prison road camp at Reedy, West Virginia.

Claimant also produced Carl F. Montgomery, captain of the
guard at camp 80, the only armed prison labor camp in the
state. He testified that on May 4, 1944, James Clark, an inmate
of the penitentiary, who had been transferred to prison labor
camp No. 80, was one of three prisoners who escaped from this
camp on May 4. 1944. He stated that W. E. Phalen was guard
on duty when these escapes were effected, and that he had never
before lost a prisoner. Witness also testified as to the general
efficiency, watchfulness and reliability of Phalen as a guard. He
exnressed the opinion that Phalen was guilty of no dereliction
of du‘y in the escape of Clark from the quarry at which he was
working.

The foregoing is a substantial summarization of the evidence
adduced and relied upon by claimant to establish a prima facie
right to have ‘he Court of Claims recommend to the Legislature
an appropriation in payment of his claim.

To meet and rebut the charge of negligence in allowing the
escape of Clark from the prison labor camp, H. H. Cottle, deputy
warden of the penitentiary, Carl F. Montgomery, captain of



W.VA.] REPORTS STATE COURT OF CLAIMS 71

the guard at Camp 80, R. M. Coiner, chief road guard, William
E. Phalen, guard on duty at the time of the escape of Clark,
Lloyd E. Phillips, guard at camp 80, Berton Blake, guard at
the same camp, Clinton H. Hill, quarry foreman of the prison
labor division of the state road commission, and William Willoy,
another guard in the same division, were called by the state as
witnesses.

In the opinion in the case of Claim No. 228, Johnson V. State
Road Commission, 2 Ct. Claims (W. Va.) 203, it is said:

“It is provided by statute in West Virginia that all
male persons convicted of felony and sentenced to im-
prisonment or confinement in the penitentiary, or so
many thereof as may be required by the state road
commissioner, shall, as incident to such sentence or
confinement, constitute the state road force, and as such
may be employed under the supervision of the state
road commissioner in building, surfacing and main-
taining roads undetr the supervision of the state road
commissioner, code, chapter 17, article 5, section 1.

“The warden of the penitentiary prepares for the
state road commissioner a monthly report which shows
the names of not less than five hundred inmates of the
penitentiary who are suitable for road work. From
said list the road commissioner selects the number
needed for road work, Supra, sec. 2.”

Under authority of law in such case made and provided the
state road commission maintains a prison labor camp at Reedy,
in Wetzel county. There have been as many as 205 convicts
from the penitentiary there at one time. All of these men were
persons who have been convicted on charges of felony and sen-
tenced to confinement in the penitentiary. James Clark was one
of the convicts transferred from the penitentiary to the prison
labor division of the state road commission. He was so trans-
ferred under lawful authority. A quantity of rocks had been
quarried at Hill’s quarry. Clark was one of ten convicts sent
from camp 80 to this quarry to load these rocks into dump
trucks, to be taken out on the road to knapping crews. William
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E. Phalen was assigned as gnard over the men. He had been a
prison guard for approximately three years. He was stated
to be an exceptionally good guard. Prior to May 4, 1944, he
had “‘never lost a man.”

The face of Hill's quarry is three hundred feet in width. Its
height is approximately seventy-five feet. The stones which
had been taken from the quarry were stacked in piles on three
sides. The piles on the quarry side were so built as to leave a
small passageway between the face of the quarry and the long
stone pile. The stones were of such size that the prisoners
could lift them and place them in the trucks. The stone piles
on the face of the quarry side were as ‘‘high as a man’s head.”
They precluded a view of the passageway between the row of
rocks and the face of the quarry. Two dump trucks were being
used. Guard Phalen was stationed straight in front of the trucks,
and about thirty feet from where the prisoners were working.
The guard was armed with a sawed-off shotgun. The prisoners
were “‘bunched”” around the trucks. Phalen caused the prisoners
to begin the loading of the stones from the right-hand side of
the rows of stones. When these rocks had been removed by the
trucks the prisoners worked from the right side of the pile in
front of the face of the quarry toward the left. While the con-
victs loaded the truck Phalen could not see the passageway be-
tween the long row of stones and the face of the quarry, When
behind the truck where they could not be seen, the prisoners
removed a sufficient number of stones to effect an entrance to the
passageway between the row of stones and the face of the
quarry, and in that way Clark and two other prisoners made
their escape. The guard explains their action in these words:
“‘So, while these men were picking up stones from the pile on
the ground and loading them into the dump trucks three of them
got through an opening that they had made by loading the
stone into the truck.” The guard could not reasonably have
seen the men behind the truck.

When the escape of the men was discovered guard Phalen
directed a truck driver to go to the camp and notify the captain of
the guard as to what had occurred. State police and other officials
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were given immediate notice and a prompt search was made $o
apprehend the convicts,

The evidence as a whole refutes the charge of negligence.
Majority members of the court therefore find the state free from
negligence and dismiss the claim. Judge Schuck will file a dis-
senting opinion.

G. H. A. KUNST, JUDGE, concurring in part.

I concur in Judge Bland’s opinion that negligence of respond-
ent contributing to the escape of this convict is not proven; also
that an award should be denied claimant.

I do not concur in the doctrine that if negligence of re-
spondent contributing directly to his escape had been fully
shown that respondent would have incurred liability.

Kuhns v. Fair, 124 W. Va. 761; 22 S. E. (2d) 455, holds
that the custodian of convicts is not personally liable for a tort
committed by a convict, unless, by breach of duty, he directly
participated in the commission of the tort.

Negligence is the breach of duty considered. In the Supreme
Court case negligence contributes to, or is the proximate cause
of the tort; in the other, between the negligence and resulting
escape and the tort there is an intervening criminal act of a
responsible agency; the causal connection between the first negli-
gent act and the tort is broken. The last act in legal contem-
plation is regarded as the sole cause of the tort, the proximate
cause thereof.

Negligence to be actionable must be the proximate cause of
the injury. Proximate cause is the superior, or controlling
agency as distinguished from incidental or subsidiary cause. It
is the last negligent act contributing thereto and without which
such tort would not have resulted.

No recovery can be allowed against a defendant for an injury
which resulted from a criminal act of a third person, although
there existed at the time a condition which made the act pos-
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sible, or less difficult to accomplish and which was produced by
the negligence of defendant.

In the instant case, negligence of the guard and respondent is
not proven. Preponderance of evidence is to the contrary. And if
negligence contributing directly to the escape had been proven, it
would not have constituted the proximate cause of the injury
to claimant.

The opinions cited and relied upon by counsel for claimant
are not in point and do not apply to the facts of the case.

In my opinion, the correct legal doctrine applicable to the
facts in this case, was stated by me in my concurring opinion in
the case of Herbert Fisher V. State Board of Control, 2 Ct. Claims
(W. Va.) 428, as follows:

“

. . . A defendant’s negligence is too remote to
constitute the proximate cause, where an independent
illegal act of a third person intervenes, which, because
it is criminal, defendant is not bound to anticipate,
and without which such injury would not have been
sustained. . ..”

Very much legal authority supporting this doctrine is cited
by the attorney general in his brief filed herein, which I shall
not encumber the record by repeating.

CHARLES J. SCHUCK, JUDGE, dissenting.

An analysis of the majority opinion as rendered in this
claim presents but one issue, namely, whether or not there was
negligence on the part of the state agency involved. It becomes
necessary, therefore, to analyze the facts as presented to the
court and to determine from these facts whether or not there
was negligence on the part of the guard involved, and, in my
judgment further, whether there was negligence on the part of
the department or agency having charge of the work in failing
to have a sufficient number of guards to supervise and control
the work of the convicts who were employed on the project.

As set forth in the majority opinion, the evidence shows that
the quarry in question was about three hundred feet long and
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seventy-five feet high, and it is virtually admitted that it would
be impossible for an escape to have been made up over the face
of the quarry. The prisoners, ten in number, were loading stone
on two trucks, to be conveyed to the highway that was being
improved in a nearby section of Wetzel county. The stone had
been placed in piles and although there is no direct testimony of
any kind as to the manner of the escape, it is assumed and
maintained as a defense that the prisoners in question must have
gotten behind the piles of stone and thus eventually made their
escape from the project. The work of loading the stone took
place about the middle of the quarry, which left at least a hun-
dred feet of the quarry itself exposed on either side of the
trucks that were being loaded, and so far as the evidence reveals,
with no obstruction that would prevent a watchful guard from
seeing the men if an attempt to escape was being made. The
testimony fails to show definitely how long the prisoners had
escaped before their absence was noted. It is assumed that a
space of seven or eight minutes elapsed before their action was
noted. The guard in question, William E. Phalen, maintains
that the men escaped through an opening in the stone pile, but a
review of his testimony reveals the fact that the stone piles in
question left an open, unobstructed space of at least a hundred
feet on either side through which no convict could escape with-
out being detected or seen if the guard was exercising the degree
of care necessary under the circumstances. He maintains (record
p. 77) that he could not see them behind the truck that was
being loaded. This fact of itself, to my notion, constituted
negligence in that he ought to have placed himself so that he
could have seen the prisoners at all times, or, if this is not true,
and assuming that his statement is correct, then the department
involved was in my judgment negligent in not supplying him a
sufficient number of guards to take care of the number of prison-
ers that were employed on the work, and who, if Phalen’s testi-
mony is correct, could have been working without a guard see-
ing them at the time.

It must be borne in mind that this was known as an armed
camp, and that prisoners with long-term records, and of a
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vicious nature, were amongst those employed at this particular
work and consequently there was a higher duty devolving upon
the state agency involved than would be present or required in
an unarmed camp. The record shows that Phalen himself was
armed with a shotgun at the time.

The witness Blake, one of the witnesses for the state agency,
when asked the question (record p. 112), ““Can you explain
how, if a guard had been on the alert three men could have gone
to one end or the other of the quarry without being seen,”
replied, “‘It looks to me like he could have seen them all right.”
Further in this connection the witness Montgomery, who was in
charge of the guard, states (record p. 22) that it was the duty
of the guard to keep the prisoners in view at all times. If this was
the duty of the guard Phalen then he definitely violated that
duty, because he has testified (record pp. 76-77) that he could
not see the men behind the truck.

It is difficult to comprehend that a watchful guard could
not have prevented the escape when, as he testified, he could not
have been more than thirty feet away from the prisoners them-
selves, and they, the prisoners, could not have been more than
that distance in front of him, the guard. (Record p. 76.)
Either the guard was negligent in not noticing the escaping
prisoners or the circumstances were such that, considering the
nature of the men who were employed in this work, the state
agency involved ought, beyond all question, to have employed
more guards in carrying on the work. In either event it seems
to me that in equity and good conscience the state should be
liable for any act committed by an escaping prisoner that de-
prives a citizen of his right of property or who by reason of
the vicious act of an escaping prisoner is so maimed as to be

made a cripple for life and deprived of the means of earning his
livelihood.

The project of improving our highways, under the system
and plan adopted, must be commended, not only from an eco-
nomic but from a social standpoint as well. The work done by
reason of this plan saves many dollars for the state in bringing
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about necessary improvements and at the same time perhaps
creates a mote humane manner of handling prisoners and at
least, gives the prisoner who wants to be reformed an oppor-
tunity to do so in the open without being confined within the
gloom of four walls. This very scheme and plan, however,
carries with it certain responsibilities and obligations that must
be fully discharged by the state. One of these is that in view
of the very nature of the work that is carried on and the ptison-
ers involved, the state is under obligation, at least in equity and
good conscience, to protect the citizen, as well as his property,
from any tort or criminal act that might be committed against
him or his property by reason of the presence of these prisoners.
Within reason the state must take the required and necessary
precautions. It must have a sufficient number of guards, in an
armed camp especially, to take every precaution to avoid escapes.
It must see to it that capable, keen and alert guards are placed
in charge of the work, and failing to carry out these conditions,
it ought to be, in my opinion, held liable for any harm that was
done to a citizen by an escaped prisoner when these requirements
have not been met by the state itself.

At the close of the third to the last paragraph of the majority
opinion there is this significant statement: ““The guard could not
reasonably have seen the men behind the truck.” Let me ask,
if not, why not? I repeat, in view of this statement, either the
guard was not keen and alert or a sufficient number of guards
had not been supplied. In either case thete was negligence which
ultimately led to the deplorable and tragic injury to claimant.

Joe Yoho, safety director for the state road commission, of
the district involved, who made an independent investigation of
this whole affair, when asked (record p. 148) whether or not
Catl F. Montgomery, who also testified, and who was the chief
of the guard, had made a statement to Yoho to the effect that
Phalen had been discharged for negligence, answered ‘“Yes, Sir.
He made this quotation: that he discharged guard Phalen for
negligent—for negligence on line of duty relative to that escape.”
This statement was afterward denied by Montgomery himself,
but the fact remains, as shown on record page 165, that Mont-
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gomery, the captain, told Phalen that he would not need him
on the morning of May 13, 1944, which was a week or ten
days after the escape in question had taken place. and so far as
this record reveals Phalen has not been employed or engaged as
a guard since, and it is questionable whether or not he has any
connection with the department at the present time. The wit-
ness Montgomery further testifies (record pp. 165-166) that he
wanted to talk to Phalen about matters of the escape but never
had an opportunity as Phalen went to his home at Cass, West
Virginia, to spend a two weeks’ vacation, but he has never re-
turned to the job as a guard. So far as the record reveals he never
returned to that particular work nor is it definitely shown
whether he was discharged or not or whether he was in fact
acquitted of any negligent conduct in watching over the men at
the quarry. All of which indicates to me rather strongly that
at least to the officials in charge of the project the acts of Phalen
as the quard in question were not those of a careful, prudent
man, and that he should not be continued in that line of work.
After the escape of the three men in question on May 3rd, he,
Phalen, allowed another man to escape also.

Under all these circumstances I would make a substantial
award to claimant to recompense him, to a degree, at least, for
the irreparable injury he has suffered.
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{(No. 419—=Claim denied)

ATHEY-BROOKS MOTORS, INC., Claimant,
V.
STATE ROAD COMMISSION, Respondent.

Opinion filed February 2, 1945

An award will be refused a claimant to whom two courses of conduct are
open in the operation of a vehicle on a public road and who did not exercise
ordinary care in choosing the course to pursue and thercby sustained prop-
erty loss. o

H 4
i

Appearances:

Robert McDougle, for claimant;

W. Bryan Spillers, Assistant Attorney General, for respond-
ent.

G. H. A. KUNST, JUDGE.

On July 13, 1944, about two-thirty o’clock P. M., the sun
shining and good visibility, claimant’s common-carrier truck
and trailer, eleven feet two inches high, duly licensed under state
law, being driven north, in passing a streetcar on Murdock ave-
nue, under the jurisdiction of respondent, in the city of Parkers-
burg, West Virginia, struck the limb of a tree extending out over
the street and caused damage to the trailer amounting to $668.25
for which an award is asked.

The evidence shows: That respondent had exercised juris-
diction over this street only a short time; had no notification of
the existence of this limb; no former similar accidents had oc-
curred here to the knowledge of any witness; the scars on the
limb were not shown to be due to any previous collision, with
trailers, as assumed by brief of claimant; claimant had been
operating trucks over this street for a period of approximately
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fourteen years; the driver of this vehicle was familiar with this
street and the conditions pertaining to driving vehicles over it
and had driven trucks over it about twelve times; he had been
warned of danger incident to lack of clearance and instructed to
be alert and exercise care concerning same (which was his duty
without instruction) ; there was clear vision for a long distance;
the dimensions of his vehicle were known to him, its height and
the amount of clearance needed to avoid an obstruction; the dis-
tance from the streetcar rail to the east curb of street was one
hundred and forty-seven inches; the roof of streetcar extended
over the rail approximately twenty inches; the trailer was ninety-
four inches wide and the vehicle, including the tractor and trailer,
was thirty-three feet in length; the distance from the street curb
necessary to clear limb of the tree was twenty-seven inches; the
sway of the streetcar was from four to six inches; adding exten-
sion of streetcar over rail, twenty inches, width of trailer,
ninety-four inches, distance to curb for clearance of limb, twenty-
seven inches, made a total of one hundred and forty-one inches
and left a space of six inches; adding the sway of the streetcar,
there was left no extra space between the streetcar, the trailer and
the clearance of the limb. The approaching streetcar and the
limb were both visible long before passage would take place.
The speed of his vehicle was ten miles an hour or less.

A choice of two courses of conduct were open to the driver;
his duty was to exercise ordinary care in choosing which course
to pursue. One course was safe, offering no hazard whatever, by
stopping.

The other course was driving his vehicle, thirty-three feet
in length, between a swaying streetcar, through a passage way
having an extra width of only six inches, or no extra width, by
reason of the swaying streetcar.

Ordinary, reasonable care is such as is commensurate with
apparent danger. This court is of opinion that the driver of this

vehicle did not exercise such care in choosing the Iatter course of
conduct: 45 C. J. 961, section 516.

An award is denied and the case dismissed.
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(No. 383—Claim denied)

THE QUEEN INSURANCE COMPANY OF AMERICA,
and THERESA BRINDIS, Claimants,

V.
STATE ROAD COMMISSION, Respondent.

Opinion filed February 2, 1945

When upon the hearing of a claim asserted against the state the evidence is

conflicting but preponderates in favor of the agency iavolved, an award will
be denied.

J. Walter Copley and Thomas West, for claimants;

W. Bryan Spillers, Assistant Attorney General, for respond-
ent.

ROBERT L. BLAND, JUDGE.

On January 8, 1944 a collision occurred in the town of
Wayne in Wayne county, West Virginia, on state route No. 52
between a 1941 Chevrolet 14-ton truck belonging to claimant
Theresa Brindis and a truck belonging to the state road com-
mission. The former was repaired by the Price Motor Company
of Williamson at a cost of $243.43. Said claimant Theresa
_ Brindis carried collision insurance on said truck with the Queen
Insurance Company of America. The policy contained a $100.00
deductible clause. The insurance company paid to her the sum
of $131.43. The Queen Insurance Company of America joins
with claimant Theresa Brindis in this case and cotends that it
should be repaid said sum of $131.43 while claimant Brindis
seeks an award of $112.00, $12.00 of said amount representing
a towing charge that was paid by her in addition to the amount
paid by the insurance company.

In the early morning of the above date Thomas Brindis, a
fruit merchant of Williamson, West Virginia, driving the truck
owned by his wife, claimant Theresa Brindis, left that city en-
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route for Huntington, in said state. As he passed through the
town of Wayne, the county seat of Wayne county, about sixty
miles distant from Williamson, the truck he was driving and a

state road commission truck, driven by Charles Bradshaw,
collided.

In addition to the driver Brindis there were two other occu-
pants of the truck when the accident occurred, namely Roy
Temper and a soldier now in France. Said Thomas Brindis
and Roy Temper testified in support of the claims.

Brindis stated that the accident occurred as he came up toward
the courthouse as he was coming out of a curve in the road,
practically a horseshoe curve. According to his testimony he
was going around this curve. He said: ‘‘Just about the time we
straightened up to go up the hill is where we hit.”” The state
truck was approaching from the opposite direction. Brindis
was driving uphill and the state truck was coming downhill.
Brindis was driving between five and seven miles an hour. The
road was slippery that morning. As he was straightening out
of the curve he met the other truck. When he first saw it it was
from twenty to thirty feet away. He said that when he per-
ceived the state truck he stopped and got over as far as he could
on the road and that he was on his side of the road. The state
truck was not traveling very fast. After the collision there might
have been about five or six feet separating the two vehicles, that
is, the front of each truck. And his truck was still on his side
of the road. It was off the road, on his side, as far as he could
get, and the state truck was setting back about in the middle of
the highway. A bank and a ditch prevented Brindis from
getting any farther than the position occupied by his truck.

The accident was investigated by a member of the department
of public safety who made measurements of the positions of the
two trucks. A deputy sheriff of Wayne county also assisted in
investigating the accident. When Brindis saw the state truck
approaching, he said he “‘put the brakes on. It didn’t take long
to stop because we were going slow.”” The driver of the state
truck applied his brakes about the same time he saw Brindis.
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Brindis admits that the road was very slippery and that there
was snow and ice on it. He had chains in the truck but was
not using them.

. The witness Temper testified in substantial corroboration of
the evidence given by Brindis. He said there was plenty of room
on the road for two trucks to get through. ‘

Upon the testimony of these two witnesses claimants rest
their case.

There is a sharp conflict in the testimony offered by the
claimants in support of the claims and the testimony adduced
by the state in opposition to the claims.

It is shown by the testimony of Charles Bradshaw, a grader
operator and truck driver for the road commission, who drove
the state truck at the time of the accident, that the road had been
slick and slippery the night before and that on the morning of
the accident an assistant supervisor had directed him and other
employees to obtain a truck and get cinders and place them on
the hill, where vehicles had been “hung up.” He did so. Two
other employees were in the truck with him. The road was
slippery and it was snowing. He testified: *“When [ started
around that curve, this truck come out of that curve, just along
about the point of that curve there, and when he swung out he
swung out on my side of the road. I didn’t see him until we
was within twenty or thirty feet of one another. I put my
brakes on. It was slick and I had chains on my car, but the
road was pretty slick and icy.” Witness was driving on his
side of the road. Brindis was on his side of the road, but when
he swung around the curve he swung the front end of his vehicle
on Bradshaw’s side of the road. When the collision occurred
the front end of the Brindis truck was over on the Bradshaw side
of the highway. The road at the point where the accident
occurred was 18 feet in width. On the side on which Brad-
shaw was driving the shoulder was two and one-half feet in
width and on the side that Brindis was driving the shoulder was
three feet in width. It was a brick road, but since the occurrence




84 REPORTS STATE COURT OF CLAIMS [W.VA.

of the accident has been widened and has a black top surface
on it at this time. The front end of the Brindis car was over
the center or white line of the road. This fact was discovered
after the collision occurred.

Ira Elliott, a witness for the state who was in the car operated
by Bradshaw, testified that when they went to obtain gravel or
cinders for the road they found a few cars hung up on the hill.
He heard Roy Lockhart, also an occupant of the truck exclaim
when he saw the Brindis truck approaching, ‘‘Look out Charlie!”
The trucks were just ready to jam at that time. This witness
also testified that the road was wide enough for two cars to pass
if both stayed on the proper side of the road. When the accident
happened it was snowing pretty hard and the highway was
slick. The front end of the state truck was turned to the right
side of the road. There were chains on the rear wheels of the
state truck.

Roy Lockhart, one of the occupants of the state truck, testi-
fied that the road was “‘awful slick.”” He further testified that
he warned Bradshaw, the driver of the state truck, to look out
and about that time the two trucks collided. He saw the
Brindis car approaching and for that reason warned the driver
of the state truck. He declared that the front end of the
Brindis vehicle was over some from the middle of the road.
There was snow and ice on the road and the state truck was
on its proper side.

Andrew Barbour, a deputy sheriff of Wayne county, called as
a witness for the state, testified that he made an investigation of
the accident and assisted Trooper Langford in making measure-
ments of the positions of the two trucks. He stated that the
state truck had chains on and that the Brindis truck did not.
The Brindis truck, he declared, was more on the state truck’s
side of the road than on its own side. The front end of the
Brindis truck was over on the state truck’s side of the road.
The only track marks that could be seen were those of the
Brindis truck. The witness also said that it was snowing as
hard as he had ever seen it snow.
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When upon the hearing of a claim asserted against the state
the evidence is conflicting but preponderates in favor of the
agency involved, an award will be denied.

An award will be denied in each case and the claims dis-
missed.

(No. 404—Claim denied)

THE STATE CONSTRUCTION COMPANY,

a corporation, Claimant,

V.

STATE TAX DEPARTMENT, Respondent.
Opinion filed February 2, 1945

An award will not be made to a person failing to file application for re-
fund of taxes paid on gasoline within sixty days after date of purchase or
delivery of gasoline as provided by general law, when it appears from the
general law that it is the policy of the Legislature to deny payment of such
refuncs unless such application is filed as prescribed by the statute pesmitting
refunds on gasoline used for certain specific purposes.

Robinson & Stump, for cdlaimant;

W. Bryan Spillers, Assistant Attorney General, for re-
spondent.

ROBERT L. BLAND, JUDGE.

In this case the State Construction Company claims from the
state of West Virginia the sum of $3008.90 on account of state
tax paid on fuel oil and gasoline used in the operation of a
Lorain 75 shovel and tractors in connection with a coal strip-
ping operation in Harrison county, West Virginia. This gaso-
line and fuel oil was used over the period of time beginning in
August, 1943, and extendng through June, 1944. The amount
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of refund claimed to be due the claimant for each month is as
follows:

August, 1943 $ 83.75
September, 1943 273.75
October, 1943 247.50
Novemebr, 1943 169.00
December, 1943 286.75
Januvary, 1944 281.50
February, 1944 353.00
March, 1944 355.00
April, 1944 282.00
May, 1944 381.50
June, 1944 295.15

$3008.90

Separate applications covering the refund for each of the
above listed months were filed in the office of the state tax
commissioner on September 13, 1944. On September 15,
1944 each of said applications was rejected by the state tax
commissioner for the reason ‘‘gasoline was purchased more
than 60 days prior to date of filing application and refund can
not be legally granted.”

It is contended by claimant that failure to file the several
applications for refund was occasioned by excusable inadvertence
and that the state has been unjustly enriched to the extent of
said sum of $3008.90 at the expense of said State Construction
Company.

In the carefully considered case of Del Balso Construction
Corporation v. State Tax Commissioner, 1 Court of Claims
(W. Va.) 15, we held:

“An award will not be made to a person failing
to file application for refund of taxes paid on gaso-
line within sixty days after date of purchase or de-
livery of gasoline as provided by general law, 